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ADJUDICATION NO: 012/A/2021

NAME OF PROGRAMME: INTERVIEW CONDUCTED BY LINDSAY
DENTLINGER

DATE AND TIME OF BROADCAST: 24 FEBRUARY AT 15:00

BROADCASTER: eNCA CHANNEL 403
COMPLAINANT: UNITED DEMOCRATIV MOVEMENT &
SEVERAL OTHERS
COMPLAINT

Several complaints were lodged against the broadcaster on allegation that the broadcaster

aired material that advocated for hatred against black people.

APPLICABLE CLAUSES

The following clauses of the BCCSA’S Code of conduct for subscription broadcasting
service licensees:

Advocating war, violence or hatred

10 A subscription broadcasting service licensee may not knowingly broadcast material
which, judged within context —

10.3 advocates hatred that is based on race, ethnicity, gender or religion and which
constitutes incitement to cause harm.




ADJUDICATION

[1]  Several complaints were lodged with the Registrar of the BCCSA but only eleven

complaints fit the BCCSA’s criteria for a bona fide complaint which included the United

Democratic Movement’s complaint. The Complainants allege that on the 24" of February

2021, the Broadcaster aired material that unfairly discriminated and advocated for hatred

against black people.

[2]  The UDM’s complaint reads as follows:

“Complaint against eNCA: double standards for black and white interviewees wearing
masks, or not, whilst being interviewed

1.

The United Democratic Movement (UDM) would like to ask the Broadcasting Complaints
Commission of South Africa (BCCSA) to consider a complaint pertaining to the conduct of
eNews Channel Africa (eNCA), its journalist Ms Lindsay Dentlinger and the production
team.

On Wednesday, 24 February 2021, eNCA produced a live broadcast of interviews of various
politicians and commentators on the steps of Parliament directly after the delivery of the
2021 Budget.

Ms Dentlinger had interviewed Dr Pieter Groenewald, MP and Parliamentary Leader of the
Freedom Front Plus, who had not been wearing a mask as stipulated by Covid-19
regulations.! As United Democratic Movement (UDM) Deputy President Ngabayomzi
Kwankwa, MP, who happens to be black, approached Ms Dentlinger to be interviewed, she
insisted that he wear his mask after he had removed it to be interviewed as had his white
colleague.?

This in itself was not the problem as South Africa is dealing with Covid-19, but what the UDM
believes is blatantly racist is the fact that a white person was interviewed maskless, whilst a
black person was forced to wear a mask. The message to the world was: “White South
Africans are “Covid-safe” and black South Africans are not.”

Within seconds of this happening, South Africans took to social media with a palpable
outrage at this blatant display of racial discrimination. A simple search of Twitter and
Facebook will reveal the extent of this righteous indignation and anger on Mr Kwankwa'’s
behalf.

What followed was the discovery that Mr Kwankwa’s experience was not an isolated
incident. There were other instances where eNCA journalists forced black interviewees to

1 https://sacoronavirus.co.za/2021/02/13/summary-of-level-3-requlations-as-of-13th-february-2021/ - last accessed on 2021/02/26

2 https://www.youtube.com/watch?v=BfJUmJIjS 4 — last accessed on 2021/02/16. Watch approximately 10:10 of the 2:18

recording.


https://sacoronavirus.co.za/2021/02/13/summary-of-level-3-regulations-as-of-13th-february-2021/
https://www.youtube.com/watch?v=BfJUmJljS_4

[3]

10.

11.

wear a mask, whilst white interviewees were allowed to shirk this responsibility, as is
evidenced by this video posted by Facebooker, Sakina Kamwendo:

https://www.facebook.com/722017027/posts/10159450565717028/?sfnsn=scwsp
wa and this tweeter, Naledi Chirwa:

» Nadodi Chirwa

Yot It was nol & mistake

“' [utessy

—— ‘(_at : o

eNCA has the responsibility to uphold journalistic standards of integrity and, as well as the
code of conduct for broadcasters and it has fallen short. Journalists have to uphold the laws
of South Africa, paramount of all the Constitution, which states that everyone has inherent
dignity and the right to have their dignity respected and protected. eNCA did not respect nor
protect Mr Kwankwa’s dignity.

In turn, it is the BCCSA’s responsibility to ensure that its members adhere to high standards
in broadcasting and that broadcasting service licensees exercise exceptional care and
consideration in matters involving the privacy, dignity and reputation of individuals.

The UDM reiterates its commitment to upholding the Covid-19 regulations but stresses the
point that double-standards based on race, as practiced by eNCA in these “mask incidents”,
harks back to a time in South Africa’s history which we worked so hard to abolish.

The South African public expects better from their public broadcasters and journalists, they
are media professionals who should not, after 26 years of liberation, fall into the trap of
thoughtless, absentminded, and institutionalised racism. It is completely unforgivable in a
professional environment in the New South Africa.

eNCA must be admonished to stop this practice of careless racism and all broadcasters be
made to insist that interviewees wear masks during interviews, irrespective of their race,
colour, religion, gender, sexual orientation and physical or mental iliness or disability.”

The Broadcaster responded as follows:

“RE: ENCA- RACISM ON BLACK MP’S TO WEAR MASKS

1.

This letter is in response to a complaint by the United Democratic Movement (UDM), Mr/Ms
Maphanga Maseko, Mr Thulani Buthelezi, Mr Pule Sebele, and others (“the Complainants”)
regarding the news program, The Lead, broadcast on Wednesday, the 24th February 2021
around 3pm on eNCA.


https://www.facebook.com/722017027/posts/10159450565717028/?sfnsn=scwspwa
https://www.facebook.com/722017027/posts/10159450565717028/?sfnsn=scwspwa

2.  On the 25th February 2021, the Registrar of the BCCSA requested us to respond to the
complaints in terms of hate speech based on race in relation to the interviews of 2 MP’s
broadcast on the 24th of February after the Budget Speech.

3. On the 26th February 2021, after a new complaint from the UDM with a new attached video,
the Registrar requested us to treat the UDM complainant as the main official complaint.

4, The video attached by UDM to the complaint is a poorly manipulated video
consisting of four merged programs from four different dates, being 28 October 20203;18
February 20214; 22 February 20215; and 24 February 2021%. These broadcasts appear to
come from four different events as evident even from their titles”. The UDM refers only to
the program on the 24th of February 2021, and therefore as per normal practice we shall
only respond to one broadcast on the 24th of February in terms of hate speech. However,
we shall also comment on the manipulated video which includes three other clips, which are
not from 24 February 2021.

5. Clause 10.3 of the BCCSA Code of Conduct for Subscription Broadcasting Service
Licensees (“the Code”) provides:

A subscription broadcasting service licensee may not knowingly broadcast material which,
judged within context — advocates hatred that is based on race, ethnicity, gender or religion
and which constitutes incitement to cause harm.

6. For clause 10.3 to be contravened, the context of material must (1) advocate hatred based
on race and (2) that hatred must constitute incitement to cause harm.

Context

7. On Wednesday the 24th of February edition of the Lead, eNCA interviewed MP’s Live after
the 2021 Budget Speech outside Parliament. eNCA considered it newsworthy as the
MP’s evaluate the Budget Speech and address concerns as the representatives of the tax-
paying South African citizens.

8. Our producer of the program instructed both the anchor and the reporter on the field through
earpieces. Our reporter in the field outside parliament interviewed various MP’s from different
parties and races, including black, white, Indian and Coloured.

9. The first interview was with MP Pieter Groenewald who told our reporter that he was pleased
that there was no personal tax increase. The reporter asked him how concerned we should
be about the growing debt and the MP commented with figures showing the economic crisis
that SA is in.

10. The reporter then turned to interview MP Ngabayomzi Kwankwa from the UDM, who was
waiting behind MP Groenewald. Mr Groenewald was not wearing a mask, so as MP

3 https://www.youtube.com/watch?v=VP9rzYrvUtc

4 See the attached broadcast clip titled “enca sona-18feb”

5 See the attached broadcast clip titled “enca bongani bongo trial-22 february”

6 See the attached broadcast clip titled “enca MP’s Budget Speech_20210224”

7>See details under “Manipulated Video” below and attached actual broadcast clips with timestamps



https://www.youtube.com/watch?v=VP9rzYrvUtc

11.

12.

13.

14.

15.

16.

17.

Kwankwa approached the cameras at 15h05 to take the spot were MP Groenewald was, he
started to remove his mask to start an interview but was told by our reporter to please keep
his mask on. MP Kwankwa made a remark , “oh” to show that he did not know that he does
not have to remove it. Earlier on 15:00, MP Kwankwa did the similar interview with SABC
News and was not wearing a mask just as the SABC reporter was also not wearing one.
However when he removed the mask in front of the cameras, the producer noticed it and
instructed the reporter to inform him that he does not have to remove the mask. The reporter
went ahead to said apologising respectfully to MP Kwankwa saying:

Please can you keep your mask back on sir. Sorry to step on up, sorry to ambush you
like that. Your parties views on pre-short term budget speech from the minister?

MP Kwankwa accepted the apology and went ahead with the interview where he spoke
about his dissatisfaction that the budget speech was inter alia interested in keeping the
status quo instead of taking SA out of economic crisis, unemployment and inequality. He
was also happy there was no personal tax increase.

After MP Kwankwa, the reporter interviewed many other MP’s including Wyne Thring of the
ACDP, Gerodin Hill-Lewis of the DA, Paul Mashatle of the ANC [see attached first clip® ,
Buthelezi of the IFP, Sheik Emam of NFP, Modishe of COPE, Brett Heron of the GOOD
party [see attached second clip?]. They both praised and criticised the budget speech giving
viewers (and tax paying South Africans) an overview of how their taxes are being utilised
and hope or lack thereof for the future.

All the above MP’s were a mixture of black, white, Indian and coloured and were all wearing
masks as evident on the clip.

The context of the eNCA'’s interview was clearly to cover the budget speech, raise and
address the concerns that South Africans have and are affected by the budget speech.

The context of incident with the reporter and MP Nkwankwa was clearly to discourage him
not to remove the mask but to do the interview with the mask on like the rest of the MP’s
after him, regardless of his race.

We are of the view that that is the same message received by MP Nkwankwa who did not
react or thought of racism until it was imposed on him via social media and manipulated
videos as discussed below.

In the context of our broadcast, we submit that there was clearly no “message to the world”
that “White South Africans are “Covid-safe” and black South Africans are not.” as the UDM
claims. This is a narrative from a manipulated video, which is discussed below.

Advocating hatred based on race

18.

The BCCSA has on many occasions had to deal with complaints of hate speech and the
jurisprudence on this topic is well-developed. In Van Wyk & Several Others v SABC31°, the
requirements for a finding of hate speech were discussed:

8 https://www.youtube.com/watch?v=BfJUmJIjS_4
9 https://www.youtube.com/watch?v=BfJUmJIjS_4
10 Case 11/2017



This Tribunal has interpreted these clauses, especially clause 4(2)(c) in various
judgements. One such case was De Klerk & Another v 702 where the complainant
alleged that the diatribe, as they called it, in which the guest presenter on a show lashed
out at Whites, was nothing less than hate speech. The Tribunal discussed the two
elements of hate speech, namely the advocacy of hatred and incitement to cause harm.

Advocacy of hatred means an endeavour to instil detestation, enmity, ill-will or
malevolence against another. This could be achieved not only through the spoken word,
but the spoken word would probably be the strongest medium to achieve this aim.
Incitement to cause harm, whether physical or psychological, means to stir up or urge
others to act in a manner which is likely to harm others.

19. We submit that on the first leg of the enquiry, whether there has been advocacy of hatred,
none of the complainants provided any evidence that eNCA or its journalist, had advocated
that black people must be hated.

20. It appears that many of the complaints are based on the false impression that our reporter is
white and probably even the eNCA management is white. However, our reporter is not white,
she is coloured and her producer that she took instructions from during the broadcast
through an earpiece is black. Furthermore, eNCA Managing Director and its Managing Editor
are black, and so is most of the management. We submit that it is therefore highly unlikely
and far-fetched that our reporter or eNCA gave instructions to discriminate against black
MP’s based on their skin colour as the complainants elude.

Incitement to cause harm

21. On the second leg of the enquiry, whether there has been incitement to cause harm, we
submit that none of the complainants even eluded that eNCA or its journalist has incited the
viewers to act in a manner which is likely to cause harm to others, either emotionally or
physically..

22. We are of the view that no reasonable viewer who watched the Budget Speech news
broadcast in the above context would have found the broadcast to amount to the advocacy
of hatred that constituted incitement to cause harm as described above.

23. Accordingly, we submit that the BCCSA Code was clearly not breached. However, even
though there is no merit in this case, a manipulated fake video and one unreasonable
opinion echoed in social media gave rise to many complaints at the BCCSA which we wish to
address.

Manipulated Video and fake news
24. UDM’s complainant is not based on the actual broadcast of 24 February from eNCA but on a
poorly manipulated video consisting of three merged clips from four different broadcasts on

four different events, these include:

a) 28 October 2020 titled “MEDIUM-TERM BUDGET” -Term Budget—DA: SAA should not
have been bailed out]!?

b) 18 February 2021 titled “SONA DEBATE—Reaction To Ramaphosa Response”

1 https://www.youtube.com/watch?v=VP9rzY rvUtc



c) 22 February 2021 titled “SA’S CORRUPTION EMERGENCY—Bongo Corruption Trial”
d) 24 February 2021 video in question after the 2021 Budget Speech.

25. We do not know the origin of the fake manipulated video but it appears that the UDM
received the manipulated video on social media when it was posted by Sakina Kamwendo
on 25th February at 01h2010.12

26. Fake news and manipulated videos are a serious problem in South Africa and the rest of the
World. These crudely edited videos, with selective clips fuel disinformation and conflict
through manipulated content to cause shock and anger on various topics including foreign
nationals, crime trends, Gender-based Violence, religious and political conspiracies and
racial attacks.

27. The President of the Republic of South Africa and others in the world have been struggling to
address this issue and educate citizens and dangers of reacting to this kind of content.
Indeed, it is a criminal offence under the National State of Disaster Regulations to spread
any disinformation relating to COVID-19. However, despite this fake news and disinformation
are often spread through social media. A recent example in South Africa was when
thousands of people rushed to liquor stores because of a fake Whatsapp audio alleging that
the government was going to prohibit the sale of alcohol again.l® There was also a fake
news post alleging that eNCA will be broadcasting the president's address level 5
lockdown.4

28. The worst cases of disinformation include the videos that result in xenobophia and attacks
on foreign nationals. Africacheck is a leading fact-check organisation that helps identity false
content which goes viral in social media. They write the following in their website on
manipulated videos:

Seeing is not always believing. In September 2019, a number of videos supposedly showing
xenophobic violence in  South  Africa  went viral. An Africa Check investigation
found that many of them were either old or had been shared out of context. Videos can be
easily manipulated. They can also be realistically created using new technology, making
people appear to say or do outrageous things.®

29. We understand that it may be difficult for most South Africans and mostly older people, to
differentiate between fake, manipulated and real news on social media. However sharing
and fuelling fake news or manipulated content can result in dangerous implications including
death. For example, the 2019 manipulated videos insinuating Xenophobic attacks in SA
were sourced from clips from different Countries such as India and even different past times
in SA.16

12 https://www.facebook.com/722017027/posts/10159450565717028/?sfnsn=scwspwa

13 https://www.timeslive.co.za/politics/2020-08-25-ramaphosa-will-not-be-addressing-sa-on-tuesday-night-presidency/
14 https://www.capetalk.co.za/articles/405349/news-agency-enca-warns-about-fake-fb-account-
issuing-fake-news-story-about-level-5

15 https://africacheck.org/fact-checks/guides/guide-how-spot-cheap-out-context-and-deepfake-videos

16 https://www.facebook.com/watch/?v=493297314582768


https://africacheck.org/reports/think-before-you-share-old-misleading-videos-said-to-be-of-xenophobic-violence-in-sa-are-going-viral/
https://www.dailymaverick.co.za/article/2019-09-02-xenophobic-attacks-shame-south-africa-as-regional-leaders-meet/
https://africacheck.org/reports/think-before-you-share-old-misleading-videos-said-to-be-of-xenophobic-violence-in-sa-are-going-viral/
https://africacheck.org/reports/think-before-you-share-old-misleading-videos-said-to-be-of-xenophobic-violence-in-sa-are-going-viral/
http://www.capetalk.co.za/articles/405349/news-agency-enca-warns-about-fake-fb-account-

Racism

30.

31.

32.

Racism is a sensitive matter and continuous problem. There are however, certain people
that take advantage and manipulate people emotionally using the racism card in order to
achieve their own ambitions.

Many of the complaints received by the BCCSA on this matter included racist remarks
themselves, as one complainant, Maphanga Maseko proved by saying:

We all know that COVID-19 came to South Africa through our fellow white
people.

The similar comment was mentioned by complainant, Mr Thulani Buthelezi

To her understanding only black people can have coronavirus forgetting that the same
Corona was bought by whites here and now she's pushing a notion that no that is not true
whites cannot have a Corona.

33. Complainant Lwandile Mabusela also eluded the same comment writing:

34.

35.

This is despite the fact that people who had tested positive for covid 19 when it was first
found.in SA were white, had travelled overseas but this is not the point.

We are deeply concerned that many of the complaints we received through the BCCSA had
racist undertones themselves by blaming white people for bringing COVID-19 to South
Africa.

We further submit that racism has become a powerful political weapon in South Africa and
Politicians can take advantage of it even when it means exploiting fake news.

Masks and Covid-19 Regulations

36.

37.

38.

39.

40.

In addition, this was an intense live broadcast environment. As such, journalists are under
pressure to remain compliant while delivering fair, accurate and balanced news. Our
journalist had to contend with being live on air and taking producer instructions via her
earpiece. Criticism to this extent levelled at a journalist under these circumstances is unfair
and unfortunate.

When it comes to adherence to Covid-19 protocols, eNCA has broadcast extensive content
to educate viewers while journalists are regularly urged to ensure that they and all
interviewees remain compliant.

On the Bongo trial interview, we can hear our reporter clearly stating her reason to ask Mr.
Bongo to put on his mask:

This decision to wear a mask is not the Reporter’s. The reporter actually spoke for a while
with Mr. Bongo without a mask until she received the instructions from the producer and
informed Mr. Bongo.

We understand that wearing masks is not always an easy and feasible task especially on
live broadcasts as seen through the SABC News presenters who ended up just removing the
masks throughout the interviews15 and also through eNCA’ reporter who discussed her



mask problem with the anchor on the same day of the incident16. However as demonstrated
in all occasions, eNCA is dedicated to uphold the Covid-19 Regulations.

Conclusion

In light of the above, we submit that none of the elements of clause 10.3 are present in this case
and therefore the Code was not contravened. The complaints have clearly based their complaint
on a manipulated video spread on social media. We therefore request the commission to dismiss
the case.”

EVALUATION

[4]

[5]

| watched the broadcast in contention. Lindsay Dentlinger (the reporter) interviewed
Freedom Front leader Mr Pieter Groenewald. After she had interviewed Mr Groenewald,
the reporter invited Mr Ngabayomzi Kwankwa from the United Democratic Front for his
comments. As Mr Kwankwa approached the microphone he removed his mask and was
immediately requested by the reporter to leave it on. Mr Groenewald, the previous
interviewee was not wearing his mask during his interview. The Complainants are
aggrieved by this state of affairs and are of the view that Mr Groenewald was not
requested to wear a mask because he is white and that Mr Kwankwa was requested to
keep his mask on because he is black. The question is therefore not whether the
reporter’s interviews complied with the clauses of the Code of Conduct relating to news
or matters of public interest but rather whether the reporter’s request that Mr Kwankwa
should not remove his mask justifies an inference of racial discrimination or advocacy of

hatred based on race.

For ease of reference, only the complaint lodged by the United Democratic Movement
(UDM) will be dealt with in detail. However, all eleven complaints that were accepted by
the Registrar were considered so as to sufficiently deal with all matters raised. Clause
10.3 of the Code prohibits a broadcaster from broadcasting material which, judged within
context advocates hatred that is based on race, ethnicity, gender or religion and which
constitutes incitement to cause harm. In the case of Masuku and Another v South African



Human Rights Commission obo South African Jewish Board of Deputies’’ The Court

stated the following (emphasis provided):

‘In summary, the starting point for the enquiry in this case was that the Constitution in s

16(1) protects freedom of expression. The boundaries of that protection_are delimited in

S 16(2). The fact that particular_expression_may be hurtful of people’s feelings, or

wounding, distasteful, politically inflammatory or downright offensive, does not

exclude it from protection. Public debate is noisy and there are many areas of dispute in

our society that can provoke powerful emotions. The bounds of constitutional protection

are only overstepped when the speech involves propaganda for war; the incitement of

imminent violence; or the advocacy of hatred that is based on race, ethnicity, gender or

religion, and that constitutes incitement to cause harm.”’

[6] After having considered the complaints lodged against the Broadcaster at the BCCSA,
there can be no uncertainty that the reporter’s conduct offended viewers. However, as the
Court stated (op cit), even if an expression (in this case the reporter’s action of
requesting Mr Kwankwa to wear his mask whilst Mr Groenewald was interviewed
without his) is distasteful, politically inflammatory or downright offensive, it is still
protected as freedom of expression unless it transcends to propaganda for war; the
incitement of imminent violence; or the advocacy of hatred that is based on race.
Accordingly, the offence or controversy that expression may cause will only be legally
reprehensible if it involves advocacy of hatred [based on race]. Advocacy of hatred
encourages ill will and urges others to act in a manner that is likely to cause harm to

others based on race. There was no indication of this in the broadcast.

[7] Objectively viewed, several conclusions could be drawn by the reasonable viewer
watching the broadcast. One could be that Mr Groenewald was the first candidate to be
interviewed (when the camera focused on the reporter, Mr Groenewald was already on
the microphone). Thus, he had already spoken onto the microphone and most likely left

some saliva droplets — and a second candidate could not accordingly speak without a

172019 (2) SA 194 (SCA) at para 31.
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[8]

mask onto the same microphone — this is one of the ways by which COVID-19 is spread.
There was no indication that the reporter’s request to Mr Kwankwa to keep his mask on
advocated hatred based on race against black people. The broadcast has caused offence,
as evidenced by these complaints before the BCCSA, but the Broadcaster did not

contravene Clause 10.3 of the Code.

The BCCSA recognizes past injustices that have led to sensitivity towards matters that
involve race. Nevertheless, as shown above, the facts of this matter do not justify an
inference of the advocacy of hatred against black people. Some of the complainants have
alleged that the broadcast impaired the dignity of black people. The test for the
impairment of dignity is twofold*8: Firstly, there must be subjective impairment in terms
of which the plaintiff’s feelings or self-esteem have been injured. Secondly there must be
objective impairment in terms of which we consider whether the reasonable viewer with
ordinary sensibilities would have been offended by the broadcast. Both tests must be
present for a successful claim of impairment. In this case, the objective test is not present.
As illustrated above, there are several inferences that a reasonable viewer could have
drawn from the broadcast, the most obvious of which was that current regulations

demand that precautions must be taken to curb the spread of COVID-19.

After considering all the facts, it is found that the Broadcaster did not contravene the Code.

The complaints are accordingly not upheld.

MS NOKUBONGA FAKUDE
COMMISSIONER: BROADCASTING COMPLAINTS COMMISSION

18 See Delange v Costa [1989] 2 All SA 267 (A).
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