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CASE NUMBER:  08/2020 

DATE OF HEARING:  17 SEPTEMBER 2020 

JUDGMENT RELEASE DATE: 15 OCTOBER 2020  

 

RUSTENBURG LOCAL MUNICIPALITY    COMPLAINANT 

 

vs 

 

 

eNCA CHANNEL 403         RESPONDENT 

 

 

TRIBUNAL:   PROF HP VILJOEN (CHAIRPERSON) 

    MR BRIAN MAKEKETA (DEPUTY CHAIRPERSON) 

    ADV BOITUMELO TLHAKUNG (COMMISSIONER)   

    

For the Complainant: Mr. Boitumelo David Magae, Head: Communications Office of 

the Rustenburg Local Municipality, Executive Mayor Mr 

Patrick Kgosimore, and 

Mr. Lucky Molotsane, Mr. Kopane Griff 

 

For the Broadcaster:  Mr. Oscar Machaba and Ms. Phillipa Rafferty, eNCA 

Executive: Legal and Regulatory; 

 

______________________________________________________________________________ 

 

Balance is not a requirement within the comments – where controversial issues of public 

importance are discussed the Code requires the comments to be based on facts truly stated or 

fairly indicated and referred to. Tribunal finding that broadcast constituted comments being 

honest expressions of opinion made on facts truly stated or fairly indicated – no contravention 

found. Rustenburg Local Municipality vs eNCA Channel 403, Case No: 08/2020 (BCCSA). 

______________________________________________________________________________ 

 

SUMMARY 

 

Broadcast of corruption allegations against Mr. Mputle’s request of ‘facilitation fee’ 

payment before awarding a Rustenburg Local Municipality (RLM) tender to Mr. X, 
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created the impression that RLM is corrupt. RLM refuted the allegations that there is a 

relationship between Mr Mputle and itself – RLM felt that the broadcast lacked balance as 

its side of the story was not reflected. The fact that the interview took place within a news 

programme, led the Complainant to believe that the provisions of clause 28.1 of the 

Subscription Code of Conduct was applicable. Clause 28.2 is instead the applicable clause 

as interviews are not news. There was therefore no contravention of the Broadcasting 

Code. 

 

 

JUDGMENT 

B TLHAKUNG  

 

[1] The Registrar of the BCCSA received a complaint against the eNCA [hereinafter 

referred to as ‘the Broadcaster’] regarding the broadcast of corruption allegations against 

the Rustenburg Local Municipality [hereinafter referred to interchangeably as ‘RLM’ / 

‘the Complainant’] and a Mr. Hector Mputle [hereinafter referred to as ‘Mr X’], on the 

14th of August 2020 and at 17:13. 

 

[2] The complaint reads as follows:  

 

 On the 14th of August 2020 at about 17:13, news channel eNCA broadcast a story on 

alleged corruption in respect of awarding tenders at the Rustenburg Local Municipality. 

The journalist investigating the story was Mr. Michael Appel. 

  

On the 10th of August, Mr. Appel contacted myself (Spokesperson - Rustenburg Local 

Municipality) on the allegations and sent the following questions through WhatsApp: 

  
--------------------------------------------------------------------------------------------------------------------------------- 

 Hi David, 

  

Thanks for the chat earlier. As promised, here are a few questions for yourself or perhaps 

the Mayor to comment on if you feel it is necessary. 

  

Summary of the story 

On the 14th of September 2015, a North West businessman meets with Hector Mputle 

and “members of the Rustenburg Municipality Bid Adjudication Committee” at a private 

residence. He is told to pay a “marketing fee” to Mputle through his company Mputle Inc. 

who, together with the BAC, will make sure he gets the following tenders:  

  

RLM/DTIS/0001/2015/16 

RLM/DTIS/0002/2015/16 

RLM/DTIS/0004/2015/16 
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He is not awarded any of the tenders. When he asks for his “marketing fee” [bribe 

money] back, he is offered four hectares of land at this address: PLOT 243, Moedwil, and 

Rustenburg as he is told by Mputle that the money is gone. He doesn’t take him up on the 

offer. 

 

 QUESTIONS: 

 

1)    What is RLM’s relationship, if any, with Hector Mputle? 

2)    Mputle is known to be politically connected in the North West. Does the Mayor have 

a close    relationship with Mputle? 

3)    Did the above tenders ever exist? If so, was there ever any legal or law enforcement 

problems with these tenders? 

4)     Has Mputle ever acted with the knowledge of RLM to facilitate interested parties to 

bid for tenders at the municipality? 

5)    Does or did Mputle have any involvement in the Bid Adjudication Committee 

(BAC) of RLM in 2015 or since? 

6)     Would any party interested in bidding for a tender at RLM ever be made to pay any 

“marketing fee” to do business with the municipality? 

  

Many thanks David. Let me know what the best way forward is and how you’d like to 

respond. 

------------------------------------------------------------------------------------------------------------ 

  

The Municipality responded fully to the questions sent above (see attached formal/official 

response to eNCA) together with supporting documentation, in respect of the media 

inquiry. 

  

The story was broadcast on 14th August 2020 link to story supplied in blue 

(https://www.youtube.com/watch?v=3LhY0BRxa-4) and contained the following in 

accuracies: 

  

1. The man – Mr. “X” who had alleged to have paid a R 200 000 bribe, is alleged to 

have a relationship with the Executive Mayor as said by Mr. Mputle who the 

Executive Mayor also has no relationship with. The Executive Mayor was never 

asked if had a relationship with Mr. “X” 

  

2. The Executive Mayor has on record, clarified the alleged relationship between Mr. 

Mputle and himself. Additionally, the journalist quotes the response however 

continues to insinuate that Mr. Mputle did not influence any individual on the BAC, 

despite that there is no evidence to that effect. 

  

3. The journalist, in closing reiterates that this the “way things are done” despite that 

the bids went for competitive bidding and that all the records indicate that the SCM 

processes were in order, something which creates a perception that indeed there is 

evidence linking the Municipality to the alleged corruption. This statement is made, 

https://www.youtube.com/watch?v=3LhY0BRxa-4
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despite the evidence available that there had been no irregularities in awarding of 

these tenders. 

  

4. It is our firm believe that despite the journalist having a full response, decided to 

otherwise selectively quote the Municipality, to fit its response into a narrative that 

would suit the story, at the expense of fair and balance reporting which ordinarily is 

backed up by evidence. As such we request assistance with the view of a public 

apology on the story, which has the potential to damage the institution’s reputation 

including that of the Executive Mayor while showing no appetite to be held 

accountable.” 

  

[3] The Broadcaster responded as follows: 

 

 “RE: COMPLAINT – STORY ON ALLEGED CORRUPTION AT 

R U S T E N B U R G  LOCAL MUNICIPALITY 
 

1.  This is a response to a complaint submitted by Mr. Magae on behalf of the Rustenburg 

Local Municipality (“the complainant”) in relation to a story that was broadcast on 

14 August 2020 (“the story”). 

 

2.  The story addressed the issue of alleged corruption. eNCA interviewed a North West 

businessman who wanted his bribe money to be returned to him after he was not 

awarded the tender. The man claimed that he was told to pay a so-called “marketing 

fee” to a middleman who claimed he had influence at the Rustenburg Local 

Municipality. 

 

 Alleged breach of the Code 
 

3.  The complainant does not specify in the complaint which sections of the BCCSA Code 

of Conduct (“the Code”) eNCA is alleged to have breached. However, the BCCSA 

has requested that we respond to the complaint in terms of clauses 28.1.1 to 28.1.5 

and 28.2.2. 

 

4.  Clause 28.1.1 to 28.1.5 of the Code provides that: 

 

28.1.1   Licensees must report news truthfully, accurately and fairly. 

 

28.1.2   News must be presented in the correct context and in a fair manner, 

 without intentional or negligent departure from the facts, whether by – 

 

28.1.2.1. distortion, exaggeration or misrepresentation; 

28.1.2.2. material omissions; or  

28.1.2.3. summarisation. 

 

28.1.3  Only that which may reasonably be true, having due regard to the source of 

the news, may be presented as fact, and such fact must be broadcast fairly 
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with due regard to context and importance. If a report is not based on fact 

or is founded on opinion, supposition, rumours or allegations, it must be 

presented in such manner as to indicate clearly that such is the case. 

 

28.1.4  If there is reason to doubt the correctness of the report and it is 

practicable to verify the correctness thereof, it must be verified. If such 

verification is not practicable, that fact must be mentioned in the report. 

 

28.1.5  If it subsequently appears that a broadcast report was incorrect in a 

material respect, it must be immediately rectified and without reservation. 

The rectification must be presented with such a degree of prominence and 

timing as in the circumstances may be adequate and fair so as to readily 

attract attention. 

 

5.  Clause 28.2 of the Code provides that: 

 

28.2.1  Licensees may broadcast comment on and criticism of any actions or 

events of public importance. 

 

28.2.2   Comment must be an honest expression of opinion and must be presented 

in such a manner that it appears clearly to be comment, and must be made 

on facts truly stated or fairly indicated and referred to. 

 

Alleged factual inaccuracy 
 

1.  eNCA takes exception to the allegation that the reporter selectively quoted the 

Municipality to fit its response into a narrative that would suit the story at the 

expense of fair and balanced reporting. 

 

2.  We submit that when assessing the fairness of the manner in which the story was 

edited, the starting point is that the producers of the story are entitled to exercise their 

editorial discretion about how best to incorporate the various interviews, documents 

and other relevant facts into the story. 

 

3.  The complainant alleges that the journalist intentionally selected quotes from the 

Municipality to fit its own narrative. We submit that eNCA is entitled to determine 

the focus of the story as well as the information that is included. Doing so amounted 

to an exercise of editorial discretion. Interfering with such editorial discretion, in the 

absence of a clear breach of the Code, would be an unwarranted limitation of the right 

the right to freedom of expression. 

 

4.  The importance of editorial control and the freedom to choose the focus of a story has 

been emphasized in a number of decisions of the BCCSA’s Tribunal. In one example, 

SA Dental Association v M-Net, the Tribunal stated at para [19] that: 

 

“One of the objectives of the Code is to ensure fair and balanced comment on 
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matters of public importance. This objective, however, must be reconciled amongst 

others with the respondent's right to freedom of speech, and its editorial prerogative 

to determine what in its view should form the content of the programme it 

broadcasts.” 

 

5.   Developing this point further in MXIT Lifestyle v M-Net, the Tribunal stated as 

follows at para [5]: 

 

“It is an integral component of freedom of the media that any interference with 

editorial control will only be countenanced in a democracy if its exercise also 

amounts to a transgression of the Code of Conduct for Broadcasters, legislation or 

common law. Mere difference in opinion as to how the editor should have placed the 

material is not sufficient to found a transgression of the Code.” 

 

6.   eNCA denies that it manipulated the Municipality’s response for a certain objective 

or that we presented any false information. 

 

7.  The story included an interview with Mr. X, a whistleblower, who wished to 

remain anonymous. The story itself was conducted as part of a “news package”, 

however, we submit that the story does not constitute news as required by Clauses 

28.1.1 to 28.1.5. Rather, the story was based on Mr. X’s personal account of his 

involvement in paying a bribe to secure a tender. 

 

8.   Clause 28.1.3 provides that “Only that which may reasonably be true, having due 

regard to the source of the news, may be presented as fact, and such fact must be 

broadcast fairly with due regard to context and importance. If a report is not based 

on fact or is founded on opinion, supposition, rumours or allegations, it must be 

presented in such manner as to indicate clearly that such is the case”. 

 

9.  eNCA submits that even if the BCCSA finds that the interview with Mr. X does 

qualify as news, this Clause was not contravened as we ensured that viewers were 

made aware that the story was founded on the opinion of Mr. X. 

 

10.  The factual errors alleged by the complainant are matters of contention and there is 

clearly a difference of opinion between the various people interviewed for the story. 

 

11.  In any event, we submit that the Municipality’s response was fairly incorporated 

into the story. 

 

12.  The complainant alleges that he was never asked if he had a relationship with Mr. X. 

It is clear from the story that eNCA had hidden the identity of Mr. X who feared for 

his life by speaking out about corruption. As such, we deny that we were required to 

put this specific question to the complainant as this would expose our source and 

potentially subject him to future risk. We did however; ask the complainant whether 

the Municipality or the Mayor had any relationship with Hector Mputle, the alleged 

middle- man. This response was incorporated into the story. 
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13.  In light of the above, we deny that we have breached clauses 28.1.1 to 28.1.5 of the 

Code. 

 

Comment 
 

14.  In assessing whether eNCA has contravened clause 28.2.2, it is important to 

emphasize freedom of expression as a cornerstone of media rights. In the case of 

Grove v E-TV Case No 29/2004, it was held that the comment clause of the Code 

protects freedom of expression and as such the Commission will only find that that the 

Code has been violated in relation to comments where it is clear that the comments 

were unfair. The BCCSA made the following statements in relation to clause 35 of 

the Free to Air Code, which was in identical terms to clause 28: 

 

"It might be possible to conclude that the programme was biased, as argued by the 

complainant, and many viewers might agree with this interpretation. Yet it has 

constantly been our approach to clause 35 (clause 3 in the previous Code) that 

only in cases where it is absolutely clear that there was an unfair comment on a 

matter of public importance would we find against a broadcaster under this clause. 

Balance and fairness are difficult aims to meet, and so, in order not to stifle freedom 

of expression, in cases where doubt exists we would rather come to the finding that a 

programme has not contravened this clause of the Code, than stifle debate and free 

speech, even though such speech may not have been wholly sensitive or balanced. 

Freedom of expression is too precious an asset in our new democracy to chip away at 

without very good reason." 

 

15.  We respectfully submit that eNCA is not required to adopt a neutral stance on 

controversial issues of public importance. On the contrary it is entitled, as a legitimate 

exercise of media freedom, to express views on controversial topics as long as it 

ensures that opposing points of view are fairly incorporated. 

 

16.  eNCA submits that the interviewee expressed a bona fide opinion or comment on 

camera. The comments made by Mr. X were an honest expression of opinion which 

viewers were free to either support or reject. 

 

17.  In light of the above response, we therefore submit that eNCA has not contravened 

any sections of the Code.” 

 

[4] The Complainant replied as follows: 

 

 “COMPLAINT – STORY ON ALLEGED CORRUPTION AT RUSTENBURG 

LOCAL MUNICIPALITY BY eNCA 

 

The letter received by our office from eNCA through the office of the Registrar dated 02 

September 2020, refers. Having applied ourselves to the contents of the letter about any 

alleged breach of the broadcasting codes as well as the reasons advanced we wish to 

make the following submission. 
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The story as broadcast by the news channel damages the good name of the 

Municipality in that: 

 

(1) Despite the fact that the entire story is hinged on an allegation, which is yet to be 

proven, the name of the Municipality is mentioned and associated with an individual 

who was never appointed to form part of the Bid Adjudication Committee, nor 

with whom the institution had a formal relationship. The Municipality has on 

record clarified the matter about the alleged relationship with Mr. Hector Mputle 

however the journalist continues to make reference to the ‘relationship” which 

suggests that the statement is factual and can be backed up by documentary evidence, 

in the form of committee minute meetings, attendance register of the BAC members 

etc. It is our position that in absence of this evidence given the seriousness of the 

allegations, the statement is damaging to the name of the RLM. 

 

(2) The alleged “facilitation/marketing fee” which is an actual bribe paid by Mr. X 

was allegedly made to Mr. Hector Mputle as reported on the story and not the 

Municipality or any official of the Municipality who was a member of the Bid 

Adjudication Committee - BAC. Further to that Mr. X alleges to have been 

pursuing business with the Municipality, thus the bribe money which was paid to 

Mr. Mputle and not the Municipality. The municipality in its response to Mr. Appel 

has called out this act of corruption, which deserves to be reported to the SAPS for 

further investigation. 

 

(3) In the story as broadcast by eNCA Mr. Hector Mputle response to the allegations 

was the Mr. X approached his company – Mputle Inc. “insinuating that he (Mr. X) 

will be getting the tender due to his relationship with the Mayor”. This is an allegation 

which is damaging to the name of the Mayor, given his standing, over and above 

that the statement has not been subjected to any form of scrutiny. 

 

(4) As reported in the story, the payment of the R 200.000 was a result of a “mentorship 

program” Mr. X’s company and Mputle Inc. (Mr. Hector Mputle’s company) were 

going to work together on (which the RLM has no knowledge of and was never 

involved in). The payment as reported by the journalist was for a business 

development service for which the money was paid for. The alleged business 

development service is a private matter between the two gentlemen and has nothing 

to do with the Rustenburg Local Municipality, its Supply Management Chain 

processes and was not linked to any of the advertised tenders.” 

 

EVALUATION 

 

[5] After going through the news clip which is the primary source of this complaint, the 

BCCSA Tribunal noted the dual nature of the segment such that it could be confusing to 

any non-media legal practitioner with regard to which of the Broadcasting Code of 
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Conduct clauses would be applicable. This is because the complaint arose within a news 

programme where a comment regarding a controversial issue of public importance topic 

was discussed. The Broadcaster was interviewing a certain Mr. X who was demanding 

his R200K back from the Complainant. According to Mr. X, a private meeting was held 

between himself and a certain Mr. Hector Mputle [hereinafter referred to as ‘Mr. 

Mputle’]. In the alleged meeting Mr. Mputle claimed to have a relationship with the 

Complainant, including the RLM Executive Mayor, Mr. Mpho Khunou [hereinafter 

referred to as ‘the Mayor’]. He demanded that Mr. X make an upfront payment of a 

‘facilitation fee’ or ‘marketing fee’ to the value of R200K, before the Complainant could 

award him four tenders as set out in paragraph 2 above. The Complainant denied any ties 

with Mr. Mputle and lodged a complaint that the Broadcaster structured the interview in 

such a manner that it gave the impression that the corruption allegations were levelled 

against it, instead of Mr. Mputle - thus the Broadcaster failed to maintain an appropriate 

balance throughout the interview. 

 

[6] For the sake of clarity, it is important for all parties to note the following such that there 

is provision of appropriate context and understanding regarding the applicable clause: 

 

6.1 The interview was broadcasted not only in a news channel, but also within  the 

news programme; 

 

6.2 The interview was about a controversial issue of public importance - corruption. 

Within the state of disaster, South Africa experienced an eruption of corruption 

allegations against various entities, and various media houses took interest in the 

matter and we have seen an increased coverage of the topic. Seemingly the 

Broadcaster took an initiative to raise the much needed awareness and created a 

theme, #‘SA Corruption Emergency’. This theme would be displayed during the 

corruption related interviews – and that was also the case when this particular 

interview was made. The heading of this particular interview was named ‘Man’s 

fight to recover his corruption money’. 
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6.3 The provisions of Clause 28.1.1 expect the licensees to report news truthfully, 

accurately and fairly. Throughout the Tribunal hearing, the Complainant put this 

point across in many instances and stated that the Broadcaster failed to report 

news truthfully, accurately and fairly. The statement in Churr v eNCA Case No: 

10/2018 (BCCSA) should thus be noted in highlighting the fact that: 

‘While this interview was conducted during the news programme it is 

clear that Ms. Kirsten was being interviewed regarding her views on gun 

control. Her views on the topic do not qualify as news’. 

 In applying this legal principle to our matter, it should thus be noted that Mr. X’s 

interview, including his understanding of the status quo, does not qualify to be 

news. In fact all allegations which were made by Mr. X emanated from his 

conversation with Mr. Mputle which, if successfully executed, would have 

resulted in him being awarded four tenders by the Complainant. The latter 

comments could easily be regarded as newsworthy, thus interesting enough to 

warrant reporting; however could not be considered to be news as per the 

provisions of the clause. With this clarity in mind, it will prove futile for the 

Tribunal to go further and apply the provisions of Clause 28.1 as the latter is not 

applicable to comments. 

[7] Clause 28.2 is the one applicable here. Clause 28.2.1 allows the Broadcaster to broadcast 

comment on and criticism of any actions or events of public importance. While this is the 

case, the Complainant held the view that the Broadcaster’s interview format was such 

that it gave the impression that it is involved in corruption activities with regard to tender 

awards. It further stated that even though various personnel where interviewed – 

including the Mayor, the Broadcaster only chose to include the parts which supported this 

stated insinuation – thus leaving out important factors which could have proved to the 

viewer that it does not have any corrupt relationship with either Mr. X nor Mr. Mputle. It 

would have proven beneficial if Mr. Mputle and the Major in his personal capacity would 

have lodged the complaint with the BCCSA. During the Tribunal hearing the Broadcaster 

could not provide the reasons why Mr. Mputle was never interviewed or the reasons why 
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the Mayor’s interview did not form part of the programme – but rather stated that the 

applicable time and editorial freedom would have most likely been the reasons therefor.  

 

[8] Corruption was and still is the theme of eNCA broadcasts and a concept which is not only 

of high public importance but a concept which has for years been a thorny and highly 

politicized topic within the South African jurisdiction. Various whistle-blowers have 

been called out or even silenced by those who are implicated to the extent that many 

issues go unresolved. The South African nation as was the case within the apartheid era is 

highly uncomfortable because the implications of corruption have negatively impacted all 

spheres of the nation. In times like these, global media bodies have been known to utilize 

media and editorial freedom as a way to advocate for nations by speaking about sensitive 

topics highly affecting their interests. It is thus important that we understand that editorial 

freedom as stated by Prof Kobus van Rooyen SC1 at Percy Qoboza Memorial Lecture in 

December 2015 – is imperative as it serves to curb the very inequality which was once 

prevalent during the apartheid times and went on to advise that, those who are aggrieved 

still need to be given a voice as: 

 

‘….such literature and newspapers posed no real risk to security, and the voice of 

the majority needed to be heard to ensure that suppressed voices would not be 

pushed into revolution and violence. My own view was much clearer after this 

meaningful meeting: only when material posed an actual danger of violence or 

amounted to a real contribution to violence, would we ban the distribution. And 

this was seldom the case’. 

 

Be that as it may, the duty of the Tribunal is to rule over any contravention of the Code, 

and guard against any urge to dictate to Broadcasters how to structure or format their 

programs – this is the core of the editorial freedom as entrenched within the Constitution 

of the Republic of South Africa. In Case Number: 47/2006 – MXit Lifestyle (Pty) Ltd vs 

Electronic Media Network: 

                                                 
1  MEDIA FREEDOM IN SOUTH AFRICA: THE HIGH ROAD | Prof Kobus van Rooyen SC |  

December 2015 | Percy Qoboza Memorial Lecture  
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‘The Tribunal held that, given the constitutional imperatives involved in regard to 

reporting by the media on matters of public concern, it has no doubt that M -Net 

was entitled to cover the activities of MXit and that it should be given the 

appropriate level of “breathing space” in connection with the broadcast of the 

insert as a whole, and the role played by MXit in particular.  

As much as the role played by the Complainant is not directly clear with regard to Mr. X, 

however there is an unsettling link when it comes to the land compensation offer from 

Mr. Mputle. This is because the very land belongs to RLM, and the very land was offered 

to Mr. X by Mr. Mputle after there was a failure to award the tender by RLM. This fact 

creates a high level of discomfort with regard the relationship between Mr. Mputle and 

RLM, and thus of paramount public importance, hence it is always wise for the 

Broadcaster not to suggest conclusions for the viewer – but rather broadcast in such a 

manner that would leave the viewer to decide for themselves. In this way the Broadcaster 

managed to sail close enough to the wind not to fall foul of the Code, but well within its 

prescripts to exercise its editorial freedom. 

[9] On the other hand, Clause 28.2.2 requires that such comment must be an honest 

expression of opinion and must be presented in such manner that it appears clearly to be 

comment, and must be made on facts truly stated or fairly indicated and referred to. 

When the interview was conducted there was a clear articulation that the context of the 

interview specifically entailed Mr. X’s comment on the turn of events between him and 

Mr. Mputle. The Broadcaster’s interview questions focused on Mr. X’s expression of 

opinion, based on his experience of interacting with Mr. Mputle. Thus Mr. X’s responses 

were his honest expression of opinion based on his facts. In Case 15/2017, Karson v 

MultiChoice – Channel 405 ANN7 the Tribunal held that: 

‘Facts should, in this context, be regarded as facts as genuinely perceived by the 

person who made them.’ 

Given the fact that the Complainant did not challenge the validity of Mr. X’s content, 

specifically where a piece of land was offered within RLM to Mr. X - including the fact 
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that the Broadcaster was also furnished with the proof of payment of the R200K – it is 

safe to conclude that Mr. X’s comment was made within the prescripts of the provisions 

of the clause. What the Complainant has always been weary of, was the creation of the 

impression that it is corrupt, rather than the content of Mr. X’s allegations, even where 

the land offering was stated.  

All factors considered, no contravention of the Code was found and the complaint is not 

upheld. 

 

 
ADV. BOITUMELO TLHAKUNG   

COMMISSIONER: BROADCASTING COMPLAINTS COMMISSION  

 

The Chairperson Viljoen and the Deputy Chairperson Makeketa concurred in the above 

judgment. 


