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CASE NUMBER: 12/2011  

 

DATE OF HEARING:  6 APRIL 2011    
 

I MULLER                                                                  COMPLAINANT 

 

vs 

 

HEART 104.9 FM             RESPONDENT 

 

 

TRIBUNAL:  Prof Henning Viljoen (Deputy Chairperson) 

Dr Lynda Gilfillan  

   Prof Gerrit Olivier 

   Dr Linda Venter 

     

Complainant: The Complainant did not attend 

 

For the Respondent: Mr Gavin Meiring, Managing Director, Mr Vernon Adams,  

Programme Manager of Heart 104.7 FM. 

 

 

Complaint of hate speech because of the use of the word “nigga” – BCCSA has warned 

before that certain words, such as “nigger”, should preferably not be used over the 

airwaves – emotions generated by such words not conducive to racial harmony in our 

young democracy – use of such words, however, always to be judged in context – in this 

instance the use of the word in the context of light-hearted breakfast show –mocking and 

ridiculing with racial overtones not deemed to be hate speech – no advocacy of hatred 

based on race or ethnicity and no incitement to cause harm – no contravention of the 

Code and complaint not upheld –Muller vs Heart 104.9FM,Case no: 12/2011(BCTSA). 

 

 

                                                          SUMMARY 
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A complaint of hate speech was received regarding the use of the phrase“beach 

nigga”.  The BCCSA has warned before that certain words, such as“coolie”, 

“hotnot” and “nigger” should preferably not be used over the airwaves because 

emotions generated by such words are not conducive to racial harmony in our 

young democracy.  However, the use of such words should always be judged in 

context.  In this instance, the use of the word in the context of a light-hearted 

breakfast show,involving mockery and ridicule with racial overtones,was not 

deemed to be hate speech.  There was no advocacy of hatred based on race or 

ethnicity and there was also no incitement to cause harm, the two requirements for 

the finding of a hate speech contravention.  There was thus no contravention of the 

Code of Conduct and the complaint was not upheld. 

 

________________________________________________________________________ 

      

JUDGMENT 

 

HP VILJOEN (Deputy Chairperson) 

 

[1]  The BCCSA received a complaint that was made against Heart 104.9fm (the 

Respondent).  The complaint, by Ilze Muller, was against the use of certain 

expletives and the broadcasting of the phrase“Nigger Pierce” during the Phat Joe 

Morning Show on 31 March 2011.  According to the Complainant, the phrase 

constitutedhate speech. During the Morning Show a fake “funeral” was held by 

the presenter Phat Joe for a rival presenter, Nigel Pierce, of Good Hope FM.  

Nigel Pierce had apparently been removed from the latter breakfast show, and his 

rival at Heart 104.9fm, in mock piety, arranged for a “funeral” on air.  During the 

“funeral service” all sorts of unkind things were said about Nigel Pierce, and it is 

because of the alleged use of the phrasementioned above that the Complainant 

lodge this complaint. 

 

[2] The complaint reads as follows: 

“I hereby wish to lodge a complaint regarding the use of profane language on radio. I 
refer to the Phat Joe Morning Show on Heart 104.9fm – this show is broadcast from 6am 
– 9am Monday to Thrusday. On their show, they are constantly saying the word ‘shit’, 
and in one of their self made up songs which they play throughout the show, they 
mention the words ‘piss’ and ‘kak’. This morning,  I found their ‘fake funeral’ to the 
fact that rival Nigel Pierce show is ending blasphemous and in bad taste. Phat Joe 
was heard saying ‘’Rest in Peace’’ Nigger! He has been heard referring to Nigel 
Pierce as Nigger Pierce – surely that amounts to hate speech.  I trust that you will 
give my complaint your serious consideration..” 
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[3] Very little time was affordedto the Respondents before the hearing.  They were 

under the impression that no formal hearing would take place, and that it was not 

expected of them to submit a written response.  With the consent of the 

Respondent a formal hearing was nevertheless held, combining it with another 

matter that was heard in Cape Town against the same Respondent.  During the 

hearing, the Tribunal was informed as to the context in which the words 

complained of were broadcast. 

 

[4]  After listening to the part of the Morning Show containing the mock “funeral”, 

we came to the conclusion that the expletives mentioned by the Complainant were 

in fact not utteredduring the broadcast. The part of the complaint that we do have 

to consider is the broadcasting of the words “beach nigga” (not “Nigger Pierce”, 

as alleged by the Complainant).  It was explained to us during the hearing that 

theterm “beach nigga” originates from the United States of America, more 

specificallyLos Angeles, where African-Americans refer to white Americans who 

suntan in order to become darker, as “beach niggas”.  By using these words, we 

were informed, Phat Joe was mocking Nigel Pierce who is allegedlyin the habit of 

tanning in the sun. 

 

[5] After considering the context in which the words complained of were used, we 

have decided that there was no contravention of the hate speech clause as 

provided for in clause 4(2) of the Code of Conduct.  The requirements for hate 

speech are that there must be the advocacy of hatred, based on race, ethnicity, 

religion or gender, and secondly, there must be incitement to cause harm.  In the 

context of this breakfast show, as withall shows where presenters generally strive 

to be controversial and where they frequentlytreat their subjects in an irreverent 

manner, we do not think that the requirements have been met.  The mockery did 

not constitute the advocacy of hatred, neither did it incite to cause harm.  We were 

informed that a lot of verbal sparring had been taking place between the two 

presenters of the rival radio stations, resulting in insults flying around on the 

airwaves.  Although this mockery of the presenter of another radio station may be 
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considered to be in bad taste by some listeners, it does not constitute hate speech.  

Furthermore, we do not consider the mock “funeral” to be blasphemous.  

Blasphemy amounts to the derision of God and there was none of this in the 

broadcast. 

 

[6] What concerned the Tribunal was the use of the word “nigga”.  The BCCSA has 

often expressed its concern about the use of derogatory words such as “kaffir”, 

“nigger”, “coolie”, “hotnot” over the airwaves.  We have stated on many 

occasions that in a young democracy like ours, broadcasters should refrain from 

using such words, even in light-hearted programmes, because of the negative 

emotions that they generate.   They can be very damaging to racial relations and 

our country cannot afford such damageat this tender stage of the building of our 

democracy.  We think it should serve as a warning that this Tribunal has on 

various occasions in the past found broadcasters guilty of contravening the Code 

when any of the words mentioned above, or similar words, were used in a 

broadcast. This statement should be qualified by the general rule that the 

broadcast of each allegedly derogatory word should be judged in the context in 

which it was uttered.  

 

In the result, we find that no contravention of the Code has occurred and the 

complaint is not upheld. 

 

PROF HENNING VILJOEN 

DEPUTY CHAIRPERSON 

 

Commissioners Gilfillan, Olivier and Venter concurred with the judgment of the 

Deputy Chairperson. 

 

20 April 2010 


