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Complainant: The Complainant did not attend.

Respondent: Mr Tim Zunckel, Programme Manager- TUKS FM

Negative advertising alleged — no evidence on tapes available to BCCSA — complaint
dismissed. PLJ Viljoen vs TUKS FM Case No:31/2004

SUMMARY

A complaint was lodged against the student radio station TUKSFM. The owner of a
Night Club complained about negative advertising against it by the station manager.
Since no reference to the particular night club could be found on the tapes available
to us and the affidavits as to what was broadcast were in direct conflict with each
other, we have decided to rgect the complaint as a result of the lack of sufficient
evidence.

It was noted that the Broadcasting Code is not directed against personnel of
broadcasters but against the broadcasters themseves. Internal disciplinary
inquiries do not fall within the ambit of our Constitution and Code.



The complaint was dismissed.

JUDGMENT

JCW van Rooyen, Chair person

[1]

[2]

The initial complaint which the Registrar received against the University of
Pretoria campus radio, TUKS FM, reads as follows:

“I am a owner of Good4Fellas Nite Club in Hatfield, Pretoria. Following an
incident whereby a customer was seriously injured outside our Nite Club on 8
May 2004, Radio Tuks announced several times on Tuesday afternoon 11 May
2004 that our doors have been closed as a result of the incident. They further
reported that this person was mistreated and injured inside the club. As the case
will reveal the information given by them was totally invalid and false. | have
endeavoured severa times to contact Mr van Heerden to stop these false
allegations, but without success. In fact, they pursued the issue on air and even
went so far as to introduce bitter mockery regarding this serious incident. This
only stopped when he was threatened with legal action.

This complaint is lodged specifically against Mr Riaan van Heerden who is the
Owner of the Nite Club “Odds’ in Pretoria. He seriously misused his position at
Radio Tuks in order to jeopardise our business, and at the same time gaining
personally from it. We have also requested the tapes of 11 and 13 may 2004 for
our costs. All the above can be endorsed by many independent witnesses as well.
| trust the serious attention will be given to this matter as there are other similar
complaints against him.”

The Response from TUKS FM reads as follows:

“l refer to the above complaint lodged with the BCCSA on 26 May 2004.
In order to put the complaint in perspective, | believe that certain issues should be
mentioned. RiaAn van Heerden (presenter of the two shows requested) is the
owner of the Night Club "Odds'. He is currently on suspension as Station
Manager of Tuks FM due to an internal investigation by the University of
Pretoria, relating to an entirely different matter.

The Good4Fellas night club has been aregular advertiser at Tuks FM for a period

of at least one year. One of our Advertising Consultants services the clients' needs
and complaints, and Mr. van Heerden is in no way involved with the client
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directly. | personaly contacted Mr. Viljoen after our Advertising Consultant
deding with Good4Fellas notified me of a complaint he received from the client.
| personally spoke to Mr. Viljoen. After consultation with our on air staff who
were hosting the programming on 11 May 2004, | can, with confidence, state that
Tuks FM did not mention that the said Night Club had closed its doors.

Being a community station in the area where the alleged assault took place, we
did cover the story in a newsworthy manner, and due to the interest generated
in the story, we hosted an interactive talk $ow for a period of thirty minutes
where we dedt with Night Club security. It might also be mentioned that
following my discussion with Mr. Viljoen, the Good4Fellas Night Club was
invited onto the show to clarify their position. They accepted the offer and issued
a statement at the beginning of the show. Asfar as our reporting on the incident is
concerned, we believe it to be true and accurate to the events which in act led to
the death of the young adult mae concerned three weeks later.

Our availability to our client was never compromised. | personally gave Mr.
Viljoen my cellular contact number and he was aways in possession of the
Advertising Consultants number. It is highly likely that Mr. van Heerden
referred  Mr. Viljoen to me, being the Programme Manager.

In so far as Mr. van Heerden abused his position as Station Manager to the
detriment of Good4Fellas, this is not an issue on which | can comment as | have
no knowledge of either business. | can aso confirm that at roughly the same time
as the complaint was lodged at the BCCSA, we did receive legal correspondence
requesting the same audio material as you have in your possession. Despite
correspondence in this regard it would appear as if the Good4Fellas Night Club
no longer require the material requested as they have not pursued the matter any
further.

They still continue to advertise with us and have indicated that they are in fact
quite satisfied with our service. | trust the above places the position of Tuks FM
clearly.”

The Complainant replied as follows:

“Herewith our reply relating to the above mentioned matter:- Mr Tim Zunckel’s
comments are in general not addressing the real issue at stake, and in most

instances do not reflect the real facts. The main objections are that Mr van
Heerden misused his position as Station Manager in order to promote his club at
the cost of Good4Fellas. “On air” comments such as our doors are closed, and
that the unfortunate person was seriously assaulted inside our club were regularly
announced by himself as well as other radio presenters. Even the bitter mockery
continued for at least the following week. The fact is that there are many listeners
who will testify to this extent, so please request him not to deny the true facts.

Another true fact is that the unfortunate person was not injured inside the club but
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outside where his friends dropped the intoxicated person twice down the stairs.
The court case on 26 August will reved this. The suspension of Mr van Heerden
is not only “due to an ertirely different matter”. Suffice it to mention, | was in
close consultation with the University and am not prepared to elaborate on this as
the investigation is in progress.

“Mr van Heerden was in no way directly involved with the client.” Why this
satement? Itisirrevelant! The fact is that he refused to see me.

According to Tim, he invited us onto the show. No, we requested it and even then
we were notified an hour before our appearance that it has been cancelled. Only
after we threatened with legal action did they repeal the cancellation. Our lawyer
was present throughout.

As stated above the reporting of the incident was not true and accurate as claimed

by Tim. In fact the reporting was completely one sided, fase, untrue and
unsubstantiated.

Lastly we have temporarily discontinued with the advertising service, pending the
outcome of this complaint.

| hereby unconditionally waive my rights to pursue this matte further with TUKS
FM and will not be attending the tribunal. We believe that this matter will be
properly dealt with in order to avoid such unethical and unprofessional conduct

and behaviour in the future. After al it is the client that suffers the most.”

Firstly it needs to be stated categorically that the BCCSA does not deal with
complaints against the personnel of a radio station. Broadcasters are the
respondents.When employees broadcast material that contravenes the
Broadcasting Code, the broadcaster is held responsible. This Tribunal,
accordingly, does not express any opinion on the conduct of the particular
presenter, except insofar as he or she has contravened the Code. In an internal
disciplinary inquiry of that particular presenter, it might emerge that he or she was
personally not responsible for the error. Thisis a matter on which we do not have
information and which does not fall within the ambit of our inquiry. The mere fact
that a presenter has contravened the Code, accordingly, does not mean that he or
she was aso culpable within the ambit of the internal disciplinary code of the

radio station or, in this case, the University.



[5] The finalization of the adjudication of this complaint took a quite a time since we
initially could not gain access to the tapes as a result of the incompatibility of the
tapes with our apparatus. Thereafter we decided to request each party to file
affidavits or statements as to what was broadcast. The statements were in direct

conflict with each other and it would be unfair to inquire into this matter further.

[6] We have listened time and again to the new tapes made available to us and have
been unable to find any reference to the Good4fellas. We have, accordingly,
decided to reject the complaint as a result of sufficient evidence before us. We do
not believe that the broadcaster held tapes back from us. We had a discussion with
the Programme Manager, Mr Tim Zunckel, and we are confident that he was
candid with us. He stated that there had been no campaign against the Night Club
and the contrary has not been proved to us.

The Complaint isrejected.
JCW VAN ROOYEN SC

CHAIRPERSON

Commissioners Mokgoatlheng and Mokoena concurred



