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Right to Reply – not generally applicable to dramas or docu-dramas -IFP vs SABC1 

Case No: 29/2012 BCTSA 

____________________________________________________________________  

 

SUMMARY 

 

The Inkatha Freedom Party (IFP) filed a complaint with the BCCSA Registrar in 

regard to a film (The Bang Bang Club) broadcast by the SABC on 14 April 2012. 

The IFP argued that the SABC was under an obligation in terms of the 

Broadcasting Code to have granted it the opportunity on air to reject the 
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introductory statement of the film: “Between 1990 and 1994, the ruling apartheid 

government waged a secret war against Nelson Mandela's ANC party and its 

supporters. In this covert war the government found a powerful ally in Inkatha's 

movement and its thousands of Zulu warriors.’’ 

 

The BCCSA Tribunal did not uphold the complaint and reasoned as follows: The 

present film includes a written statement at the beginning of the film which 

implicates the IFP as an ally of the National Party, as stated above.  It is true that 

the SABC has a duty to grant a right of reply where a person is seriously criticised 

on a matter of public importance. The context in which the IFP is implicated is that 

of a docu-drama film. The reasonable viewer of the film would know that the 

statement may be one-sided, that the IFP would have a different view, and that 

producers have the freedom to air their opinions. Even if one accepts that the SABC 

might have a duty to grant the IFP a right to reply, the right to have a dramatic 

work published in its original form – in this case a serious, well-acted and well-

produced work – weighs more heavily in the present case than the right to reply. 

The IFP may voice its dissatisfaction with a view, and it may do so all over the 

country, including in Parliament and in the Communications Portfolio Committee. 

In this manner a view may, in the words of Justice Holmes of the Supreme Court of 

the United  States, be tested in the marketplace of ideas. A marketplace that is free 

and open, and where the truth is likely to ultimately prevail, wins the day, according 

to Justice Holmes. 

 

JUDGMENT 

PROF JCW VAN ROOYEN SC  

[1]  The Inkatha Freedom Party filed a complaint with the BCCSA Registrar in regard 

to a film, The Bang Bang Club, that was broadcast by the SABC on 14 April 

2012. The Registrar decided to entertain the complaint and I referred it to a 

Tribunal for a hearing and a judgment. 

[2] The complaint reads as follows: 

“I hereby wish to lodge a formal complaint in terms of section 13 of the Broadcast 
Complaints Commission of South Africa’s Code of Conduct of 2011, against the public 
broadcaster, the SABC. 
 
On Saturday evening, the 14

th
 of April 2012, at 21h30, the SABC aired the highly 

controversial and emotive movie, The Bang Bang Club. 
 
The Bang Bang Club is a movie about four photographers active within the townships of 
South Africa between 1990 and 1994, during the transition from apartheid to democracy. 
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This period saw black-on-black violence, particularly between ANC and IFP supporters, in 
the lead-up to the first democratic election in 1994. 
 
The movie opens with the following words written across the screen, giving the context for 
the film - 
 
"Between 1990 and 1994, the ruling apartheid government waged a secret war against 
Nelson Mandela's ANC party and its supporters. In this covert war the government found 
a powerful ally in Inkatha's movement and its thousands of Zulu warriors." 

 
The violence portrayed in the film was between ANC supporters and Inkatha supporters. 
The implication of the opening lines is that the violence committed by Inkatha supporters 
was part of a covert war waged on behalf of the apartheid Government, and that, 
consequently, any violence perpetrated by ANC supporters was defensive under attack. 
This is far from the truth. 
 
The movie only displays one side of the story. The version of events as portrayed by the 
movie is wholly biased against the IFP. In acknowledging that the movie is prejudicial the 
SABC labeled the movie 18P, for prejudice. Yet, it failed to adhere to the BCCSA’s code 
of conduct in dealing with matters that are in the public interest but of a controversial 
nature. 
 
Section 13 of the BCCSA code on “Controversial Issues of Public Importance” reads:  
(1)  In presenting a programme in which a controversial issue of public importance is 

discussed, a broadcaster must make reasonable efforts to fairly present opposing 
points of view either in the same programme or in a subsequent programme 
forming part of the same series of programmes presented within reasonable period 
of time of the original broadcast and within substantially the same time slot.  

 
(2)   A person whose views are to be criticised in a broadcasting programme on a 

controversial issue of public importance must be given the right to reply to such 
criticism on the same programme. If this is impracticable, reasonable opportunity to 
respond to the programme should be provided where appropriate, for example in a 
right to reply programme or in a pre-arranged discussion programme with the prior 
consent of the person concerned. 

 
It has always been the IFP’s view that the version of events as portrayed by the Bang 
Bang Club is wholly inaccurate and distorted. Prominent academics, such as Dr Anthea 
Jeffrey from the South African Institute for Race Relations (SAIRR), have also disputed 
the portrayal of the IFP as the only villain during the black-on-black violence. She is on 
record as saying:  

 
“the ANC was the only organisation to draw benefit from the 15 000 political killings that 
took place in the early 1990s (after all major apartheid laws had been repealed), for it 
used these to:  
 
 -  stigmatise De Klerk and the IFP,  
 -   stampede negotiators into giving it what Joe Slovo called ‘a famous victory' in 

 negotiations, and  
  -  Against this background, it is not surprising that most of the violence was directed 

against Inkatha, which already had a million members in KwaZulu/Natal and on 
the Reef when the people's war began and so posed the greatest obstacle to the 
ANC's determination to dominate a post-apartheid South Africa. The IFP also 
bore the brunt of the casualties, for the police were correct in their analysis that 
‘the ANC was waging an aggressive war' against the IFP ‘by military means' and 
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that the IFP was ‘disadvantaged in its resistance' because it ‘lacked the quantity 
and sophistication of the weaponry available to the ANC'.” 

 
Probably no other aspect of the South African history has elicited more divergent 
explanations and misinterpretations than the low-intensity civil war that plagued South 
Africa in the early 1990s. Therefore the SABC should have taken special care to ensure 
this highly controversial matter was portrayed in a balanced manner. However it failed to 
do so. 
 
While I recognize that the movie’s content is already in the public domain, as it was aired 
at movie theatres countrywide, the public broadcaster is compelled by the BCCSA Code 
of Conduct to adhere to specific principles before airing such a controversial movie, which 
has caused the IFP’s public image so much harm.  
 
No reasonable effort was made to present the content fairly or to present the IFP’s 
opposing viewpoints. Without giving the IFP an opportunity to put forward its own version 
of events, the SABC is in clear contravention of the BCCSA Code of Conduct, and I 
therefore appeal to you to investigate this matter.” 
 
 

[3] The SABC responded as follows:  

“BCCSA COMPLAINT: IFP – ALLEGED BIASED INFORMATION – SABC3 – MOVIE 
“THE BANG BANG CLUB” –  21:30 14.04.12  
 
Our comments in respect of this complaint are as follows. 

1. The complaint is about a film that, as is acknowledged in the complaint, has been 

in the public domain for some time now. The filmmaker is resident in Canada and 

the film was licenced for screening by the SABC.  It was not a film commissioned 

by the SABC in the first instance. 

 
2. The complainant cites clause 13 of the Code, which is applicable to discussion 

programmes.  This was a film, not a discussion programme, rendering this clause 

inapplicable to the complaint in question.  The clause also refers to offering any 

aggrieved party an opportunity in the same programme. It  would not be  possible 

to offer any aggrieved party, if there were indeed one mentioned in a film, airtime 

in a film that had been produced some time before the broadcast.  

 
3. We would like to emphasise that there was no intent on the part of the SABC to 

offend or to show the complainant’s party in a bad light – the comment was made 

by the producers within the limits of their artistic creativity and their right to 

freedom of expression. 

 
We therefore respectfully submit that there is no justification for a Tribunal to hear this 
matter under the clause cited by the complainant.  We believe that the BCCSA should 

advise the complainant accordingly.” 
 

EVALUATION 
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[4]  Freedom of expression, as guaranteed in the Constitution of the Republic of South 

Africa, lies at the heart of our democracy,
1
 and it must be given a generous 

application.
2
 This principle is also accepted in many other democracies and in 

international treaties and statements that South Africa subscribes to. It includes 

the right to academic, scientific and artistic creativity, and is closely related to the 

right to associate freely, and the right to freedom of movement. However, it has 

also been held that “the right to free expression in our Constitution is neither 

paramount over other guaranteed rights nor limitless”.
3
 Freedom of expression 

lies on an equal level with other fundamental rights and may only win or lose the 

day when it has been weighed against all the other competing fundamental rights. 

The limits set in section 16(2) of the Constitution are not the only limits to 

freedom of expression. Section 36 of the Constitution ultimately limits all 

fundamental rights. Freedom of expression does not include the right to violate 

the dignity, reputation or privacy of a person, including a legal persona, unless it 

is lawful to do so. This kind of violation may only take place in circumstances 

where it is objectively reasonable for it to occur, according to Constitutional 

standards. Freedom of expression includes everyone’s right to receive news that is 

accurate, in a balanced and fair manner. Where comment is made on a matter of 

public importance, the public has a right to be informed of the true facts upon 

which the opinion is based, or the facts must be fairly indicated and referred to. 

                                            

1 SANDU v Minister of Defence 1999 (4) SA 469 (CC).  
2   Laugh It Off Promotions CC v SAB International (Finance) BV t/a SABMARK International (Freedom of Expression 

Institute as Amicus Curiae) 2006 (1) SA 144 (CC) 'This Court and the Supreme Court of Appeal have held that the 

media, as a consequence of their power, bear a particular constitutional responsibility to ensure that the vital right of 

freedom of expression is not used in a manner that improperly infringes on other constitutional rights.' (Footnotes 

omitted.)The Cape High Court also held in Director of Public Prosecutions (Western Cape) v Midi Television (Pty) Ltd 

t/a E TV 2006 (3) SA 92 (C) (2006 (1) SACR 574. at para 33 that  '(f)reedom of expression, however, does not enjoy 

superior status in our law . . . and needs to be construed in the context of the values of human dignity, freedom and 

equality enshrined in our Constitution'.. 
3 Independent Newspapers (Pty) Ltd v Minister for Intelligence Services: In re Masetlha v President of the RSA 2008 

(5) SA 31 (CC)   per Moseneke DCJ. In NM and Others v Smith and Others (Freedom of Expression Institute as 

Amicus Curiae) 2007 (5) SA 250 (CC)  66 the Constitutional Court recognised that—'(i)t cannot be gainsaid that 

freedom of expression lies at the heart of democracy. This Court has recognised in other cases that freedom of 

expression is one of a "web of mutually supporting rights''.'It was held further at para 94 that:'This Court and the 

Supreme Court of Appeal have held that the media, as a consequence of their power, bear a particular constitutional 

responsibility to ensure that the vital right of freedom of expression is not used in a manner that improperly infringes on 

other constitutional rights.' (Footnotes omitted.) 
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Included in this is the duty to comment without malice or dishonest motives, and 

the duty that the comment shall take fair account of all available facts that are 

material to the matter commented on. In the case of news, high standards are also 

set, and distortion, exaggeration or misrepresentation, inter alia, are not permitted. 

In the process of informing, it is important to bear in mind that in certain 

circumstances a right of reply must be afforded to a person whose view has been 

subjected to serious criticism, if this view is a matter of public importance.  

 

[5]  In adjudicating complaints against a dramatic work that had a political angle to it, 

the Tribunal stated the following in Several Complainants v SABC (case 10/1994):  

‘Although “The Line” is a docu-drama set in the context of contemporary South Africa 

and is therefore close to reality than an ordinary fictional story would be, it would be 

incorrect to bring this drama under section 3. Although it would be wrong to simply say 

that all docu-dramas would not fall under “comment” as provided for in section 3, this 

Commission is of the opinion that this provision is not applicable to this docu-drama. 

Obviously each case has to be adjudicated upon on its own facts. One could, however, 

argue with a large measure of certainty that most fictional works, which include docu-

dramas, would not fall under comment. Obviously there could be exceptions; but they 

would be few. Although it is one of the ideals of drama to portray characters and 

situations in a balanced fashion and in accord with typical precepts of great drama, one-

sidedness and bias can, depending on the perspective of the script-writer and the 

producer, do come to the force. Once, however, the film falls outside the category of 

“comment” which requires balance, one-sidedness or bias in itself is an insufficient 

ground to find that this provision of the Code has been transgressed.’ 

 This statement still holds true. 

 

[6]  The Complainant is of the view that the IFP was negatively portrayed in the film 

The Bang Bang Club, that this has serious implications for the IFP, and that the 

SABC had a duty to grant it a right to reply. In the film referred to in paragraph 5 

above, the complaint was also that the docu-drama had tainted the reputation of 

the IFP in so far as train violence was concerned. The Tribunal held that, although 

it could not be categorical about the matter, the then clause 3 (now clause 12) was 

not applicable to the docu-drama before it. The same result would probably have 



 7 

been reached if clause 5 (currently the right-to-reply clause, now clause 13) had 

been before the Tribunal.  

 

[7]  Mr De Klerk, acting for the IFP, argued that the accusation that the National Party 

found an ally in the IFP in acts of violence the former had committed against the 

ANC before 1994, is particularly serious. The written statement was baldly placed 

at the beginning of the film, and, according to him, it called for a reply by the IFP 

in terms of clause 13 of the Code, to which the SABC is subject.  

  

[8]  Clause 13 of the Code provides as follows: 

 

(1)  In presenting a programme in which a controversial issue of public importance is 

discussed, a broadcaster must make reasonable efforts to fairly present opposing 

points of view either in the same programme or in a subsequent programme forming 

part of the same series of programmes presented within reasonable period of time of 

the original broadcast and within substantially the same time slot.  

 

(2) A person whose views are to be criticised in a broadcasting programme on a 

controversial issue of public importance must be given the right to reply to such 

criticism on the same programme. If this is impracticable, reasonable opportunity to 

respond to the programme should be provide where appropriate, for examples in a 

right to reply programme or in a pre-arranged discussion programme with the prior 

consent of the person concerned 

 

[9] Once again, we believe that one can never be categorical about either clause 12 or 

13. There may indeed be docu-dramas which give rise to a right of reply. These 

will, however, be the exception. Every case must, however, be decided on its own 

facts.   

[10] The film under discussion deals with the experience of four cameramen who 

covered the transition period before the 1994 elections. One of the ongoing issues 

that the film raises through questions put to the cameramen, is whether it is morally 

acceptable simply to take a photograph of a violent event, rather than attempting to 

assist a possible victim in such a situation of violence. In an indirect response to 
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these questions, the film shows how the cameramen place their own lives at risk by 

working in an area that is nothing other than a war zone. One of the cameramen, 

Ken Oosterbroek, who went on to win national and international prizes for his 

photos, was, in fact, eventually mortally wounded in one such violent episode. And 

this is the focus of the film. The film’s main focus is not on who was to blame for 

the violence, or whether the IFP was indeed involved in it. In fact, the film 

effectively shows the involvement of various warring factions, and demonstrates 

that the “war” arose from a multitude of factors, including a struggle for leadership 

in the newly-emerging South Africa. 

[11] Whatever the filmmakers’ position, however, it should be stated unequivocally that 

it would be a sad day for drama, including docu-drama, if a broadcaster were to be 

under an obligation to interfere with the right to artistic freedom and the views 

expressed in an artistic product. This would amount to censorship in one of its most 

extreme forms, and would indeed be comparable to the apartheid government’s 

attachment of the Richard Attenborough film Cry Freedom in 1988 because the 

film allegedly gave a skewed image of police action against schoolchildren during 

the Soweto uprising in 1976, and also implicated the police in the death of the 

Black Consciousness activist, Steve Biko.  

[12]  The present film includes a written statement at the beginning  of the film which 

implicates the IFP as an ally of the National Party in the clashes between the IFP 

and the ANC. It is true that the SABC has a duty to grant a right of reply where a 

person is seriously criticised on a matter of public importance. The context in which 

the IFP is implicated is that of a docu-drama. The reasonable viewer of the film 

would accept that the statement might be one-sided, that the IFP would be likely to 

hold a different view, and that the film’s producers are free to air their opinions. 

Even if one accepts that the SABC might have a duty to grant the IFP a right to 

reply, the right to have a dramatic work published – in this case a serious, well-

acted and well-produced work – weighs more heavily than the right to reply. The 

IFP may voice its dissatisfaction with the view expressed in the film wherever it so 

wishes, including in Parliament and in the Communications Portfolio Committee. 
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In this manner any overt or covert opinion expressed in the film will, in the words 

of Justice Holmes of the Supreme Court of the United States,
4
 be tested in the 

marketplace of ideas. A marketplace which is free and open, and where the truth is 

likely to ultimately prevail, according to Justice Holmes, wins the day. 

In the result the complaint is not upheld. 

   

PROF JCW VAN ROOYEN SC 

CHAIRPERSON 

 

Commissioners Gilfillan, Mbombo and Melville concurred with the judgment of the 

Chairperson.  

 

 

 

                                            

4
Much has been written about the market place of ideas. This Tribunal has, on occasion, also referred to it 

as a countering force to restrictions on freedom of expression. It is realised that it amounts to a factor which 

is not always conclusive in an adjudication. For the mere sake of interest we quote what Wikipedia relates:   

“The first reference to the "free trade in ideas" within "the competition of the market" appears in Justice 

Oliver Wendell Holmes, Jr.'s dissent in Abrams v. United States, 250 U.S. 616, 630 (1919). The phrase 

"marketplace of ideas" first appears in a concurring opinion by Justice William J. Brennan, Jr. from 1965. 

The general idea that free speech should be tolerated because it will lead toward the truth has a long history. 

The English poet John Milton suggested that restricting speech was not necessary because "in a free and 

open encounter," truth would prevail. U.S. President Thomas Jefferson argued that it is safe to tolerate 

"error of opinion … where reason is left free to combat it." Fredrick Siebert echoed the idea that free 

expression is self-correcting in Four Theories of the Press: "Let all with something to say be free to express 

themselves. The true and sound will survive. The false and unsound will be vanquished. Government 

should keep out of the battle and not weigh the odds in favor of one side or the other." These writers did not 

rely on the economic analogy to a market. 

http://en.wikipedia.org/wiki/Oliver_Wendell_Holmes,_Jr.
http://en.wikipedia.org/wiki/Abrams_v._United_States
http://en.wikipedia.org/wiki/William_J._Brennan,_Jr.
http://en.wikipedia.org/wiki/John_Milton
http://en.wikipedia.org/wiki/Thomas_Jefferson

