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Transgender matter – undeserved comment not amounting to hate speech : Visser, Thomson & 

Others vs 94.7 Highveld Stereo; Case No:27/2012(BCTSA). 

________________________________________________________________________ 

  

 SUMMARY 

The complainants argued that reference to persons who have undergone a sex change 

operation as “it’ was demeaning and unacceptable. The Tribunal accepted this argument 

but held that the word used did not, in the circumstances, amount to hate speech based on 

gender. The elements of advocacy and incitement were absent.  

 

Although the broadcaster correctly submitted that the speech complained about was not 



hate speech, it volunteered the following apology: ‘Notwithstanding our submissions above, 

we wish to put on record that we take all complaints to our station very seriously. Whilst 

we do not believe the comments amounted to hate speech, we would like to apologise to 

anyone who was offended by the comments.”  During the hearing the possibility was also 

mooted that the transgender community might be given an opportunity to deal with some 

of the misconceptions complained about on air by an appropriate radio station in the 

group. The broadcaster indicated that it wishes to make amends for the hurt caused. 

Undertakings made on behalf of radio stations are ethical commitments and the indications 

are that the broadcasters would wish to honour them. 

 

The complaint was not upheld.  

  

_______________________________________________________________________  

    

 

JUDGMENT 

 

PROF V L BRONSTEIN 

 

[1] The complaint in this case related to a broadcast on Highveld Stereo on 11 April 2012 

just before 7 pm where Anele Madoda and other people in the studio including someone 

called Carmen had an exchange about the Miss Universe competition.  Miss Universe 

included a competitor called Jenna who was born a man but had had gender reassignment 

surgery and is now a woman. The broadcast stated in relevant part: 

 

About the Miss Universe competition… now allows transgender…. Jenna was a man is 

now a woman. Has changed her name.  She still has some parts down there. Extra parts 

girls don’t have…. They first were upset and they took her out of the competition and 

now…. they have decided to let her back in….  

 

…Did she have to disclose her extra bits or did someone see them?…  You can’t hide 

that. She hid it in the beginning… And then she was hey guys guess what?… She is 

beautiful…. She looks like a woman. There isn’t a committee that checks out everyone’s 

nether regions… They believe you are a woman. They believe they have already been 

checked….  She could even win. Balls to the wall. Good luck to ‘It’. 

 

[2]       The Complaints read as follows:  

 

Visser: “During the afternoon show yesterday on Highveld Stereo, at around 18h40, comments 

were made by Anele Madoda and whoever it was in studio with her at that point. They had read 
part of a story about miss world canada entrant Jenna Talackova, and firstly, never had half the 
information, secondly were making defammatory comments and remarks about this girl, saying 
she still had her 'male bits' and referring to her as an 'it'.   
 
Firstly, if they had researched it, they would know she had complete gender reassignment 
surgery to make her completely female 5 years ago. She has a female birth certificate, I.D. Book 



and drivers license. This is a woman, legally so, with all the rights and priviledges that any woman 
in this world enjoys. 
 
In South Africa, according to our constitution, one may not discriminate against someone else 
based on their race, religion, sex, gender, sexual preference, etc , etc. This not only amounts to 
discriminatiom and hate speech by this radio DJ, but could be a human rights infringement, as 
she is broadcasting her hate speech to the entire listener base of that radio station, which is more 
than 1 million people.  
 
The comments made on this show were ignorant and in bad taste and we as the Transgender 
community find comments of this nature to be completely unacceptable. Your attention in this 
regard would be highly appreciated” 

 

Thomson: “Anele from Highveld Stereo made tasteless remarks about Jenna in the Miss 

Universe contest on the 11th April Just before 7 pm and in the same breath slandered the 
Transgender community. The remarks were utterly distasteful and was obviously out of an 
uneducated point of view on this matter. 
 
Her remarks created an image that is far from the truth and a image we in the transgender 
community are trying to change as so much bad publicity has already damaged the way the 
public sees us. We are normal law abiding citizens not a "It" as she kindly put us. We as activists 
have been working hard in restoring our name and one woman destroys it by her insensitive 
words and comments that was not researched. 
 
Please see below what I have sent to Highveld stereo 
 
I was extremely shocked at the level of discrimination spoken of the Trans community and Jenna 
thats in the Miss Universe contest by Anele last night just before 7pm. She is obviously 
Uneducated about these matters and should not speak about things she doesn't have a clue 
about. We will be taking the liberty of getting national and international organizations involved. 
 
We are in no way freaks and this is a condition that is caused by events prior to birth. The fact is 
we are born with the opposite gender. This is something that has caused many suicides and 
extreme depression and should never be ridiculed. 
 
For one she called miss Jenna an "It" and referred to her as if she had male sexual parts, that is 
discriminatory. She used term like "balls to wall" to describe the Situation and here by brought a 
wrong impression of The Trans and the rest of the LBTGI communities to the public. She is 
uneducated about trans matters as this is something that happens even before birth. The mothers 
whom gives wrong hormones at the wrong times to induce the child to be born into the wrong 
gender. How dare she makes these discriminatory remarks about Transgendered individuals. 
Jenna worked hard for years to get where she is and is completely woman now. There shouldn't 
be any reason for her to be ridiculed in any way.” 
 

 

 

[3] The broadcaster responded to the complaint which was based on the provisions of 

clause 4 (2) of the Broadcasting Code. That article provides that: 

 

        Broadcasting service licensees must not broadcast material which, judged within context, 

amounts to (a) propaganda for war; (b) incitement of imminent violence or (c) the 

advocacy of hatred that is based on race, ethnicity, religion or gender and that 

constitutes incitement to cause harm.” 



 

The broadcaster submitted that the impugned statements did not advocate hatred. 94.7 

Highveld Stereo argued that the statements complained of did not publicly support or 

recommend or plead for any action thereby advocating any action of whatever nature 

against the Transgender Community or any of its members. 

 

It was also argued that the statements complained of did not constitute hatred. 94.7 

Highveld Stereo submitted that the statements did not in anyway instill or promote or 

provoke or urge any detestation or ill-will or violence against the Transgender 

Community or any of its members.  It was further submitted that on the wording of the 

clause, there has to be a causal nexus between advocacy of hatred based on any of the 

listed grounds and the incitement to cause harm, whether the harm is physical or 

psychological harm. There was no resultant harm as the statements did not incite or 

encourage or urge on or persuade any party to carry out any violence or harmful action or 

conduct against the Transgender Community or any of its members. 

 

The broadcaster argued that the statements did not in any way urge or provoke or stir up 

violence or instill detestation, enmity, ill-will and malevolence towards the Transgender 

Community or any of its members.  It referred to Commission’s words in C Eatock vs 

94.7 Highveld Stereo Case No: 2004/22, and submitted that the statements “did not go so 

far that the likely reasonable listener who is not overtly sensitive would conclude that the 

statements advocated hatred… and that constitutes incitement to cause harm”.  The radio 

station also submitted that a reasonable 94.7 Highveld Stereo listener who heard the said 

statements would not have understood the statements as advocating hatred against the 

Transgender Community or any members.  Consequently, the statements did not satisfy 

the first leg of the inquiry of clause 4(2) that requires that the speech complained of 

should amount to “advocacy of hatred”. 

 

Hence 94.7 Highveld Stereo argued that there had been no contravention of the 

provisions of clause 4(2) of the Code.  Despite this submission, the following statement 

was included in the papers by the radio station: 

 

“Notwithstanding our submissions above, we wish to put on record that we take all 

complaints to our station very seriously. Whilst we do not believe the comments 

amounted to hate speech, we would like to apologise to anyone who was offended by the 

comments.” 

 

Evaluation 

[4]  The BCCSA has a legal responsibility to interpret the Code in the light of the 

Constitution of the Republic of South Africa, 1996. In South African National Defence 

Union v Minister of Defence,
1
 O’ Regan J stated at paragraphs 7 and 8: 

                                                 
1
 [1999] ZACC 7; 1999 (4) SA 469; 1999 (6) BCLR 615 (26 May 1999) 



Freedom of expression lies at the heart of a democracy.  It is valuable for many 

reasons, including its instrumental function as a guarantor of democracy, its implicit 

recognition and protection of the moral agency of individuals in our society and its 

facilitation of the search for truth by individuals and society generally. The 

Constitution recognises that individuals in our society need to be able to hear, form 

and express opinions and views freely on a wide range of matters.  

As Mokgoro J observed in Case and another v Minister of Safety and Security and 

others; Curtis v Minister of Safety and Security and others 1996 (3) SA 617 

(CC);1996 (5) BCLR 609 (CC) at para 27, freedom of expression is one of a “web of 

mutually supporting rights” in the Constitution.  It is closely related to freedom of 

religion, belief and opinion (section 15), the right to dignity (section 10), as well as 

the right to freedom of association (section 18), the right to vote and to stand for 

public office (section 19) and the right to assembly (section 17).  These rights taken 

together protect the rights of individuals not only individually to form and express 

opinions, of whatever nature, but to establish associations and groups of like-minded 

people to foster and propagate such opinions.  The rights implicitly recognise the 

importance, both for a democratic society and for individuals personally, of the 

ability to form and express opinions, whether individually or collectively, even 

where those views are controversial.  The corollary of the freedom of expression and 

its related rights is tolerance by society of different views.  Tolerance, of course, does 

not require approbation of a particular view.  In essence, it requires the acceptance of 

the public airing of disagreements and the refusal to silence unpopular views. 

 

[5]  Hence Justice O’Regan alludes to the importance of freedom of expression for groups 

who wish to form and express opinions and gain acceptance for views which do not yet 

have recognition and understanding in society. The Constitution creates an environment 

in which like-minded people are free to foster and propagate their opinions. This creates 

valuable possibilities for groups who have been routinely discriminated against and 

ridiculed in society. The plea of Kaylyn Thomson,  one of the complainants, is:   

 

‘We [transsexuals] are normal law abiding citizens..... We as activists have been 

working hard in restoring our name and one woman destroys it by her insensitive 

words and comments that was not researched.’ 

 

Hence the complainants object to what they perceive as the ignorance and bad taste of the 

presenters. 

 

 



[6]  Ignorance can only be countered through more speech.  Only public debate and 

discussion will assist in changing entrenched attitudes. The Constitution protects the 

platform of transgender activists who speak and fight for their communities. In a free and 

democratic society like South Africa the space to speak out needs to be carefully 

protected. This is irrespective of the extent to which the Commission empathizes with the 

complainants.  

[7]     Freedom of expression rights are precious rights which the South African Constitution 

guarantees. They are not rights that can be taken for granted in many places. Elton John 

has pointed to this fact in the Guardian Newspaper of Sunday 1 July 2012 where he 

campaigns against a new law due to be debated in the Ukrainian Parliament. He states: 

Draft law number 8711, due to be debated by the Ukrainian parliament this week, would 

make it an offence to talk about lesbian, gay, bisexual and transgender (LGBT) issues in 

the media. Even HIV advice to gay men could be banned. Some of the local activists I 

spoke to believe it would become illegal even to use the word "gay" in public. And the 

penalties are harsh – heavy fines or up to five years in prison. According to the UN, the 

law would amount to state-promoted discrimination and would violate a large number of 

rights protected under treaties signed by Ukraine…. 

The wave of anti-gay violence and official harassment is not confined to Ukraine. Laws 

banning so-called gay propaganda were first passed in parts of Russia, including St 

Petersburg. Under the pretext of protecting minors, they make it illegal to hold any kind 

of parade, exhibition or even film festival that promotes equality for LGBT people. Just 

ask yourself how likely it is that a young person would be corrupted by a poster for a gay 

movie and you can see how absurd the laws are. They are a direct and intentional attack 

on the human rights of LGBT people. 
2
 

Conditions elsewhere in the world alert us to the fact that the freedom of expression 

project is important for disempowered minorities who wish to advocate their rights. 

[8]   In oral argument the complainants emphasized that there is much violence against 

transsexuals in the world. It is a notorious fact that lesbians are subjected to violence in 

South Africa and there have been murders of lesbian women. The statement was made in 

                                                 

2
 http://www.guardian.co.uk/commentisfree/2012/jul/01/gay-rights-human-rights-elton-ohn/print 
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oral argument that anti-lesbian violence has been related to gender non-conformity rather 

than the actual sexuality of lesbian women. Although that seems plausible, we cannot 

accept that the broadcast complained about in this matter has any connection to this 

climate of violence or to the climate of violence against transsexuals. 

 

[9]     The provisions of clause 4 (2)(c) of the Broadcasting Code provide that: 

 

 Broadcasting service licensees must not broadcast material which, judged within context, 

amounts to the advocacy of hatred that is based on race, ethnicity, religion or gender and 

that constitutes incitement to cause harm.  

 

The argument that the broadcast complained of was hate speech must fail at the first 

hurdle. Hatred is a very strong term. Chief Justice Dickson made a famous attempt to 

distil the meaning hatred in the Canadian case  R v Keegstra
3
  He held: 

`In my opinion the term “hatred” connotes emotion of an intense and extreme 

nature that is clearly associated with vilification and detestation. As Cory J.A. 

stated in R. v Andrews…: “Hatred is not a word of casual connotation. To 

promote hatred is to instill detestation, enmity, ill-will and malevolence in 

another. Clearly an expression must go a long way before it qualifies within the 

definition….” … Hatred in this sense is a most extreme emotion that belies 

reason; an emotion that if exercised against members of an identifiable group, 

implies that those individuals are to be despised, scorned, denied respect and 

made subject to ill-treatment on the basis of group affiliation.’
4
 

 

The broadcast complained of in this case was not hatred as contemplated by the Code. 

 

[10]  Although the broadcaster correctly submitted that the speech complained about was not 

hate speech, it volunteered the following apology in paragraph 9 of its submissions: 

         ‘Notwithstanding our submissions above, we wish to put on record that we take all 

complaints to our station very seriously. Whilst we do not believe the comments 

amounted to hate speech, we would like to apologise to anyone who was offended 

by the comments.” 

 

During the hearing the possibility was mooted that the transgender community might be 

given an opportunity to deal with some of the misconceptions complained about on air by 

an appropriate radio station in the group. The broadcaster indicated that it wishes to make 
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amends for the hurt caused. Undertakings made on behalf of radio stations are ethical 

commitments and the indications are that the broadcasters would wish to honour them. 

  

The Complaint is accordingly dismissed  
 

 

   

 

PROF JCW VAN ROOYEN SC  

CHAIRPERSON  

 

The Chairperson and Commissioners Makaula and Makeketa concurred in the above 

judgment.  

 


