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SUMMARY

Complaint that clinic was not given a fair and reasonable opportunity to reply to allegations
made against the clinic after thetragic death of a school girl from meningitis. The allegations
were that the clinic acted negligently and that there was no doctor on d.:t(}/ when the girl was
admitted to the clinic. The CEO of the dlinic was interviewed by the 3" Degree team from
the Respondent. The CEO denied the alegations of negligence The CEO also denied that
his response was sought on the alegation that there was no doctor on duty. A dispute arose
between the parties on these matters. When the clinic was invited to send a representative to
discuss the topic of meningitis on air, the CEO could not attend but sent the senior nursing
sister instead. During the programme the school girl’s case @me up for discussion. A
dispute ar ose as towhether the clinic knew that the case of the death of the school girl would
come up for discussion. Complaint was brought in terms of clause 34 relating to news. The
programme on air comprised a discussion of controversial issues of public importance It is
not within the purview of the Tribunal to solve disputes on facts. It is the duty of the
Tribunal to determine whether the Complainant had the right to reply in this instarce. The
Tribunal found that the Complainant had a sufficient right to reply. No contravention of the
Code was found and the complaintwas not upheld.

JUDGMENT
HP VILJOEN

[1] The Complainant in this matter is a medical clinic that has crossed swords with etv,
the broadcaster responsible for the programme, 3™ Degree. On 17 March 2009 there
were two broadcasts, one on the etv channel and one on the etv channel available
only to subscribers of DSTV. Both broadcasts dealt with the tragic event of agirl
who was admitted to the clinic but died soon thereafter from meningitis. It appears
that there is a serious dispute between the parties on the facts. We have thought it
judicious to include in this judgment the full text of the complaint and the

Broadcaster’ s response.

[2] The complaint reads as follows:

COMPLAINT AGAINST E-TV
1. I ntroduction

1.1. Lenmed Clinic Limited (“Lenmed’) hereby lodges with the
Broadcasting Complaints Commission of South Africa (“ BCCSA”) a
formal complaint against etv with respect to the following television
broadcasts:



1.2.

1.1.1. the report entitled “Don’'t Panic’ on the programme “ 3™
Degree” broadcast on the e-tv channel on 17 March 2009
(“the3“Degree  Report”);

1.1.2. the panel discussion following the 3% Degree Report on the
programme*‘:-)rd Degree Plus’ broadcast on the enews
channel on 17 March 2009, and available only to DSTV
subscribers (“ the 3" Degree Plus Report” ).

This complaint is lodged in terms of the BCCSA rules and on the basis
that the 3" Degree Report and the 3" Degree Plus Report contravened
certain of the provisions of the BCCSA Code of Conduct (* the Cod€’).

Relevant Background facts pertaining to the 3" Degree Report

2.1

2.2.

2.3.

2.4.

On 9 March 2009, the Chief Executive Officer of Lenmed, Dr Ahmed
Farouk Kaka (“ Dr Kaka”) was approached by a researcher for 3
Degree and 3 Degree Plus Karabo Sekhoto (*Karabd’) who
requested a meeting with him.

At an informal meeting on 10 March 2009, Karabo advised Dr Kaka
that 39 Degree was compiling a report on the “ Meningitis’ case and
asked Dr Kaka for Lenmed’ s response to allegations of negligence by
Lenmed's nursing staff with respect to the patient, Saci Tiflin
(“ Staci”), raised by her father Bronwel Tiflin (“ Mr Tiflin”). Thiswas
the only allegation that Dr Kaka was asked to respond . No mention
was made during that meeting that a further allegation which had
apparently been levelled against Lenmed was that there was no doctor
on duty to attend to Staci.

Dr Kaka prepared a response to the allegation of negligence on the
part of the nursing staff, and read it out during a taped interview of
approximately 10 to 15 minutes on 13 March 2009. A copy of the
response is attached as Annexure “A”. The taped interview was
divided into 2 parts, namely, Dr Kaka reading out the response
(annexure “A”) and an interview where he responded to specific
guestions. At no stage was the allegation that there was no doctor on
duty at Lenmed put to Dr Kaka for hisresponse.

During the 3" Degree Report, lengthy airtime was provided to Mr
Tiflinto air hisallegations against Lenmed. Furthermore, the reporter
repeated the allegations that was made by Mr Tiflin against Lenmed,
namely:

2.4.1. incompetence on the part of Lenmed in handling Saci’s case:
and

2.4.2. that there was no doctor on duty at Lenmed.



2.5.

2.6.

2.7.

Despite the airtime given to Mr Tiflin, and the repeat allegations which
were made by the reporter, the only part of Dr Kaka's response which
was broadcast was:

“ After careful investigations, we have found no conclusive proof of
negligence that contributed to the death of this unfortunate girl” .

The 3" Degree Report therefore omitted to broadcast the vast majority
of Dr Kaka's statement and in particular, the following statement
made by Dr Kaka:

“As a matter of fact our practices, in handling the Tiflin case, had
prompted the Department of Health to identify Lenmed Clinic as one of
the three preferred hospitals in Johannesburg to manage patient with
meningitis” .

Furthermore, because the allegation was never put to Dr Kaka during
the interview, the 3™ Degree Report contained no reference or
response from Lenmed pertaining, in particular, to the allegation that
there was no doctor on duty at the time.

Relevant Background facts pertaining to the 3" Degree Plus Report

3.1.

3.2.

3.3.

On 13 March 2009, after the taped interview with Dr Kaka Karabo
requested Dr Kaka to attend a 3™ Degree Plus panel discussion on
“Meningitis’ (“ the alleged Meningitis Panel Discussion”) at etv
studios on 16 March 2009. At no stage during her request did Karabo
explain to Dr Kaka that the panel discussion will actually relate to the
allegations levelled by Mr Tiflin against Lenmed. In fact, Dr Kaka
specifically asked Karabo whether the panel discussion would in any
way relate to the Tiflin case. Karabo responded in the negative to Dr
Kaka saying that the panel discussion would only be a general
discussion on “ Meningitis’ . In any event Dr Kaka believed that he had
provided Lenmed’ s response to all the allegations raised by Mr Tiflin
during the interview on 13 March 2009, and had no reason to believe
that a further response to the allegations would be again required.

On Monday 16 March 2009, Dr Kaka's personal assistant, Jotica
Morar, contacted Karabo telephonically and advised her that due to
prior commitments, Dr Kaka was unable to attend the alleged
Meningitis panel discussion.

Karabo persisted with her request, and because it was only to be a
panel discussion and not a debate on the Tiflin case, Dr Kaka
arranged for the Lenmed’ s Deputy Nurse Manager, Mrs B Campbell,
who is also in-charge of Lenmed’s Infection Control to participate in
the alleged Meningitis panel discussion. Dr Kaka had agreed to
sending Mrs Campbell only after having confirmed with Karabo, once
again, that there was not going to be a debate involving the handling
of the Tiflin case.



3.4.

3.5.

3.6.

3.7.

3.8.

3.9.

3.10.

Had Dr Kaka known that the panel discussion would revolve around
the allegations raised by Mr Tiflin, he would have attended the

discussion himself and not have arranged for Mrs Campbell to do so.

Contrary to the representation that was made by Karabo to Dr Kaka,
the discussion in relation to which Mrs Campbell was in fact made to
participate when she arrived at the studios pertained to the allegations
raised by Mr Tiflin against Lenmed. As a result of this, Mrs Campbell
was forced into a position where she was required to respond to very
specific, defamatory and potentially damaging allegations against
Lenmed. This despite the fact that she was not the appropriate person
in the organisation to deal with and respond to the allegations and
moreover and to the detriment of Lenmed she was ill — prepared to
deal with the allegationsthat were put to her.

Amongst the allegations that were put to Ms Campbell by Miss Debra
Peta was the allegation made by Mr Tiflin that there was no doctor on
duty at Lenmed at the time that Staci was brought in.

This allegation is simply a lie, and completely defamatory of Lenmed.
Therewas in fact, a doctor, Dr T Setshogoe, who was on duty and who
saw to and examined Staci.

In response to that allegation, Mrs Campbell stated that there was a
doctor who was on duty, but that she was unable to name the doctor.
The reason for Mrs Campbell’srefrain fromnaming the  doctor
during the interview was her adherence the South African Nursing
Council Act and Omissions Regulation 387 no 23, which states:

“ A nurse may not unjustly cast reflection, explicitly or by implication,
upon the probity or professional reputation, skill, knowledge, service
or qualifications of a person registered or enrolled under the Act or
under any other Act.

Despite his, Ms Peta badgered Mrs Campbell for the name of the
doctor and went on to insinuate that Mrs Campbell was lying
regarding there being a doctor on duty because Staci’s father’'s
allegation was that there was no doctor on duty and she was unable to
accept Mrs Campbell’ sword for it. She went on to say that they would
have to investigate that issue further. To date, no such further
investigation has taken place. In thisregard it is worth noting that this
matter would have been easy to verify for purposes of compiling the 3"
Degree Report.

Ms Peta treated Mrs Campbell harshly and unfairly and concluded
purely on the basis of the allegations raised by Mr Tiflin, and without
any regard to the statement that had previously been provided by Dr
Kaka that despite the Department of Health's decision to designate
Lenmed as a preferred health service provider in the treatment of

meningitis, she “ would not prefer” Lenmed.



4, Provisions of the BCCSA breached by etv

4.1. Lenmed submits that the 3" Degree Report contravenes at least the
following provisions of the Code:

4.1.1. Clause 34.1 which statesthat:

“Licensees shall be obliged to report news truthfully,
accurately and fairly” .

Lenmed contends that the broadcast by the 3" Degree Report

of the allegations that Lenmed was incompetent in its
treatment of Saci and that there was no doctor on duty was

not truthful, inaccurate and unfair for the following reasons:

41.1.1.

4.1.1.2.

41.1.3.

As set out above, Lenmed’ s handling of the case,
had prompted the Department of Health to
identify Lenmed as one of the three preferred
hospitals in Johannesburg to manage patients
with meningitis.

Furthermore, the allegation that there was no
doctor on duty wassimply a lie.

The report was unfair because lengthy airtime
was given to Mr Tiflin to air his grievances
against Lenmed, and the same amount of time
was not provided to Lenmed to respond to those
grievances. Moreover, Dr Kaka was not
advised that one of Mr Tiflin's allegations was
that there was no doctor on duty and hence was
not afforded a fair opportunity to respond to
that allegation. The only opportunity that was
provided to Lenmed was during the panel
discussion on 39 Degree Plus, which in itself
was problematic because, firstly, Lenmed was
induced into sending Mrs Campbell to the
discussion on the basis of the misrepresentation
made to Dr Kaka that the panel discussion was
a general one involving “Meningitis’ and,
secondly, the 3% Degree Plus discussion was
only broadcast on DStv and, therefore, the vast
majority of the audience that may rave viewed
the initial report would not have had access to
the panel discussion and the response by
Lenmed.

4.1.2. Clause 34.2 which states:



4.2.

“News shall be presented in the correct context and in a fair
manner, without intentional or negligent departure from the
facts, whether by:-

(a) Distortion, exaggeration or misrepresentation.

(b) Material omissions; or

(c) Summarisation”

Lenmed contends that the broadcast by the 3 Degree Report of the

allegations that Lenmed was incompetent in its treatment of Staci
and that there wasno doctor on duty was not presented in the correct

context, nor wasit donein a fair manner for the following reasons:

4.1.3.

4.1.2.1. The report omitted a large part of Dr Kaka's
response and in particular that Lenmed's
handling of the case, had prompted the
Department of Health to identify Lenmed asone
of the three preferred hospitals in Johannesburg
to manage patients with meningitis.

4.1.2.2. The allegation that there was no doctor on duty
was presented in an unfair manner, since
Lenmedwas not afforded a right o reply on
that allegation.

Clause 34.5, which states:

“Where there is reason to doubt the correctness of the report
and it is practicable to verify the correctness thereof, it shall be
verified. Where such verification is not practicable, that fact
shall be mentioned in the report.”

The allegation that there was no doctor on duty was easy to verify and
confirm.  However, the researchers and reporters chose not to
investigate nor to verify that report and in fact presented the allegation
inthe 3" Degree Report without having sought to verify that allegation
nor obtaining Lenmed’ s response to that allegation.

Furthermore, Lenmed submits that the 3@ Degree Plus Report
contravenes at least the following provision of the Code:

4.2.1.

Clause 34.2 which states:

“ News shall be presented in the correct context and in a fair
manner, without intentional or negligent departure from the
facts, whether by:-

(d) Distortion, exaggeration or misrepresentation.

(e) Material omissions; or



[3]

(f) Summarisation”

As set out above, Dr Kaka was mislead into believing that the 3¢
Degree plus discussion would be a general discussion on
“Meningitis’. It was on that basis that Dr Kaka arranged for Mrs
Campbell to attend the discussion. Had Dr Kaka known that the
purpose of the discussion was to put to Lenmed the allegations raised
by Dr Tiflin, Dr Kaka might have attended the discussion himself or
would have arranged for another more appropriate spokesperson to
attend the discussion. As a result of the misrepresentation that was
made to Lenmed, Mrs Campbell was essentially ambushed. Because
she was not the appropriate person to respond to the allegations, she
was not able to fully or properly respond to the allegations. This, in
turn, resulted in Ms Peta badgering her for responses. Accordingly,
Lenmed contends that the 3" Degree Plus Report was not presented in
the correct context, nor wasit donein a fair manner.

4.2.2. Clause36.2, which states:

“ A person whose views are to be criticised in a broadcasting
programme on a controversial issue of public importance shall
be given a right to reply to such criticism on the same
programme. If this is impracticable however, opportunity for
response to the programme should be provided where
appropriate, for example in a right to reply programme or in a
pre-arranged discussion programme with the prior consent of
the person concerned.”

Because of the misrepresentation made to Lenmed regarding the
purpose of the 3 Degree Plus panel discussion, Mrs Campbell, and
hence, Lenmed, was ambushed and was effectively not afforded a fair
and reasonable opportunity to reply to the allegations and supposed
criticisms levelled against it.

5. Conclusion

5.1

5.2.

5.3.

On the basis of the contraventions set out above, Lenmed respectfully
submitsthat it is entitled, at the very least tothe ~ following, which
should be broadcast on 3" Degree:

5.1.1. a fair and proper right to reply to the allegations levelled
against it; and

5.1.2. an apology and retraction of the false allegations levelled
againstit.

Lenmed is happy to furnish any further information regarding this
complaint, if so required by the BCCSA.

Your consideration of this complaint is appreciated.”

e-tv responded as follows:



“Thisletter isin response to a complaint by Dr. A. F. Kaka who objects, on behalf of
Lenmed Clinic Limited, to the conent of the above two programmes. Both

programmes dealt with the same subject matter and were broadcast on the same day.

1.

Complaint

The complaint is divided into two parts. The first concerns the 3" Degree
programme on etv which is a freeto-air channel (“the 3" Degree Report”).
The second concerns the 3™ Degree Plus programme broadcast on the eNews
Channel which is a satellite channel (“the 39 degree Plus Report”). Both
programmes, and resultant complaints, are based on two interviews we
conducted with Dr. Kaka on the 10" and 13" of March 2009.

A substantial part of the complaint deals with background information about
the conduct of interviews and what was said therein. Strictly speaking, the
Commission only concerns itself with what went on-air and makes a
determination as to balance and fairness as would be perceived by a
reasonable viewer. However, we will nonetheless deal with some background
issuesraised in order to address the complaint comprehensively.

1.1 The3" Degree Report

The complaint is that in an interview on 10 March 2009 the only
allegation which the complainant was asked to respond to was in
regard to the alleged negligence of nursing staff at Lenmed in the
handling of Staci Tiflin's medical problem. It is said that no mention
was made of the allegation that there was no doctor on duty at the
Clinic. Even in the interview on 13 March 2009 it is alleged the
allegation of a doctor being absent was not raised.

The complainant then objects to the alleged lengthy time afforded Mr
Bronwel Tiflin who allegedly accused the Clinic of not having a doctor
on duty when his daughter was admitted. And that the only response
afforded Lenmed to respond to Mr Tiflin’s unexpected accusation was
just a short sound-bite. Therefore the upshot of the complaint is that
Lenmed was misled and the programme was not balanced.

1.2 The3" Degree Plus Report

The complaint claims that in the interview of 13 March 2009, when Dr.
Kaka was invited to the panel discussion to take place on 16 March
2009, no mention was made of the fact that the discussion would also
deal with Mr Tiflin's allegations against Lenmed. The complainant
declined to attend the discussion due to prior commitments but
arranged for his junior, Mrs Campbell, to attend on the understanding
that the discussion would only deal generally with the problem of
meningitis. The complainant claims he was misled because had he
known Lenmed would be required to respond to the Tiflin allegations
he would have attended himself. Consequently it seems to be suggested
that the programme was not balanced because Mrs Campbell was



“ambushed”, not properly prepared, and therefore was unable to
effectively put forward Lenmed’ s case.

Contraventions of the Code

Because of the above, it is alleged that both programmes variously
contravened Sections 34.1, 34.2, 34.4 (erroneously cited as 34.5in the
complaint) and 36.2 of the broadcasting code.

Save for clause 36.2, all the clauses fall under the provision concerning news.
The programmes in question are not traditional news bulletins therefore the
clauses cited in the complaint seem to be misplaced.

3" Degree is a current affairs programme and has to be reviewed under
Section 35 which deals with comment. From our experience the Commission
has always dealt with current affairs under this provision.

Section 35.1 states: Licensees shall be entitled to broadcast comment on and
criticismof any actions or events of public importance.

Section 35.2 says. Comment shall be an honest expression of opinion and
shall be presented in such manner that it appears clearly to be comment, and

shall be made on factstruly stated or fairly indicated and referred to.

Arguably Sections 36.1 and 36.2 (included in the complaint) dealing with
controversial issues of public importance are also applicable.

We submit that the programmes are not in breach of Sections 35 and 36 of the
BCCSA Code.

Responseto complaint

The complaint says that at no point during the interviews on 10 and 13 March
2009 prior to thebroadcast of the impugned programmes, was the allegation
that there was no doctor on duty at Lenmed put to Dr. Kaka for his response.
The following transcripts of the investigating team show that this allegation is
unfounded.

3.1  Background interviews

00:03:11:16 Muki: Doctor when Staci Tiflin camein and she had all
these symptoms what did the nurses do; you said diagnoses still had
to be confirmed, what did they do?

00:03:32:23 Dr. Kaka: She was brought into casualty and in casualty
the nurses do not handle we have doctors in casualty so it's not a
nursing issue, it's a doctor issue. The doctors at our ingtitution

examine the patients and write out the prescriptions or whatever
treatment has to be followed and the nurses follow the treament. So

shewasthen handled by the doctors and accordingly diagnoses one
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of the query, it wasn't yet confirmed, provisional diagnosis of
meningitis. | would like to add that there was also other possibilities
for which bloods were sent away by the doctors concerned.
00:04:17:11

00:04:35:10 Muki: The father, Mr Tiflin, he claimed that it was nurses
who handled Saci’ s case and not the doctors?

00:04:46:02 Dr. Kaka: No the nurses were carrying out instructions
aswould bein any other hospital. The nurses were carrying out
instructions as prescribed by the doctors. 00:04:58:00

Prior to this response of 13 March, the 3% Degree researchers had an
interview with Dr. Kaka on 10 March and in this discussion (recorded on spy
cam, as he didn't want cameras) the researchers asked him to respond to
allegations made by Mr. Tiflin stating that no doctor tended to Saci Tiflin. 3™
Degree came back in the second interview so that he could give a written
statement in response to the allegations discussed in the previous meeting. He
did not mention the particular allegation though.

Spy cam footage

00:25:32 Karaba: We spoke to Saci Tiflin's family and they said
when they arrived here it wasn't taken seriously. She sort of waited for
a number of hours to be attended to by an actual doctor, to be seen as
an actual serious situation. So we wanted to find out if that’s a regular
thing?

00:25:56 Dr. Kaka: The point is the nurses don’t do the diagnoses; we
have a 24 hour emergency. It's very rarely that the nurses will come
into contact with any case, in fact there wouldn’t be a scenario like
that because it is the doctors that do the admitting they are either
admitted via the doctors’ rooms or consultation; or via casualty or
emergency services and at emergency there is always a doctor there.
The doctor is referred to by account, as you know the doctor does not
work for the clinic or any hospital situation except for the government
hospital. And that doctor will make the diagnosis, and sometimes even
admit with treatment or refer that patient to another doctor or
specialist or something. So the doctors make the diagnosis. So the
nurses really as much as sister, would be able, by in large, be able to
come to some kind of diagnosis but not definitive. It can also be
difficult to diagnose, immediately, meningitis there is confusion about
it too because, yes, if you have neck stiffness you will think in terms of
that but if you have other symptoms, like behavioural ...

00:27:37 (continued) So what I’'m saying is the doctors get in line, the
doctorstreat not the nurses. The nurses carry out instructions from the

doctors; nurses don't treat on their own ... but by and large they are
working under the instructions of a doctor. They can’'t administer
without a doctor’ sinstructions ...

11



3.2

3.3

00:28:14 Laurell: | think there is confusion concerning the time lapse,
as Karabo said, they arrived at 02h00 in the morning and they were
seen to only at 07h00 in the morning, that’ s according to them and that
is why we wanted to speak to you in thefirst place ...

00:28:29 Dr. Kaka: When they arrived at casualty they were seen by a
doctor and the doctor prescribed treatment.

00:29:00 Dr. Kaka: The child was admitted and the nurses did their
observation and whatever was prescribed and then the doctors, the
specialist was called in and he undertook investigation, such asa CAT
scan ...

00:29:38 Dr. Kaka: They allege that the child was not seen?
00:29:42 Karabo: Yes

In light of the above background information involving interviews it is
clear that, contrary to the complaint’s allegations, the relevant
guestion concerning the presence of a doctor when Saci Tiflin was
admitted was put to Dr. Kaka. It is also apparent in the responses that
Dr. Kaka does not categorically state that there was a doctor on duty
when Staci was admitted. The response in the main explains procedure
about what would ordinarily happen when a patient is admitted. It
does not necessarily follow that such procedure wasindeed followed in
the instant case. In the circumstances, the complainant should have

reasonably expected that such question would be put to Lenmed during
the 39 Degree Plus Report. The complainant had adequate notice of

what might be discussed in the programme therefore the allegation of
having been “ ambushed”isuntenable.

3" Degree Report

It is alleged that in this report Lenmed was accused of incompetence
and lack of a doctor on duty when Saci Tiflin was admitted to the
clinic. It isfurther alleged that in response to these allegations Lenmed
was afforded a short sound-bite which said “After careful
investigations, we have found no conclusive proof of negligence that
contributed to the death of this unfortunate girl”. The complaint
submits that this response was inadequate given the “ lengthy airtime”
afforded Mr. Tiflin when making the allegations and the fact that the

reporter “ repeated” these allegations.

It should be borne in mind that the report provided background
information, not only on how Saci Tiflin got to get sick and how help
was sought for her, but also concerned two other girls who were
similarly sick, sought help at clinics and subsequently died. The first

part concerning Staci contained an interview with her father in which
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34

he alleged there was no doctor on duty at Lenmed when his daughter
was admitted and that there was incompetence in the handling of his
daughter’s situation. The voiceover preceding Mr. Tiflin's allegations
merely stated that the family alleged incompetence and claimed there
was no doctor on duty. It did not convey these allegations as fact. It
further stated that “ Lenmed is adamant they did all they could” . At
this point Dr. Kaka is shown reading the statement (the sound-bite)
quoted above. This sound-bite was the only relevant one to the Tiflin
case. It was used as a right of reply as Mr. Tiflin had just blamed
Lenmed for the death of his daughter. The statement also encompassed
all of the allegations made by the Tiflins.

Therefore there was balance in the report. It is not a question of
artificially giving equal time to both parties. It is a question of giving
one party an opportunity to substantially respond to allegations
levelled against it. This was done. Accordingly neither section 35 or 36
of the broadcasting code was contravened.

It is alleged that the report contained no reference or response from
Lenmed pertaining, in particular, to the allegation that there was no
doctor on duty at the time. During the interview, we asked if there was
a doctor on duty, which Dr. Kaka responded to but the pressing issue

was that Lenmed did not believe they were responsible for the death of
Sacy Tiflin.

3" Degree Plus Report
We dispute all allegations made against this report.

3.4.1 Allegation that Dr. Kaka was misled into believing that the
panel discussion would be a general discussion on Meningitis
and would not relate to the Tiflin case.

We submit that our researcher did tell Dr. Kaka that the
discussion would involve all questions that had been asked in
the initial interview, which included the Tiflin case as that was
the only reason 39 Degree interviewed Lenmed. 39 Degree
Plus only pushed the issue further moreover as Mr. Tiflin was
also in studio — although not on the same panel with Lenmed —
and it was only fair to let Lenmed answer to hisallegations.

3.4.2 Allegation that Dr. Kaka agreed to sending Mrs Campbell to
the show only after confirming with our researcher that there
was not going to be a debate involving the handling of the
Tiflin case.

It has to be clarified that in this report Mrs Campbell, on
behalf of Lenmed, was not on the same panel discussion with
Mr. Tiflin. Therefore there was no debate. She participatedin a

panel following that of Mr. Tiflin and was fully aware of the
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343

3.4.4

Conclusion

allegations raised by Mr. Tiflin. In the complaint it issaid Mrs
Campbell was sent to the show “because she was head of
nursing staff and dealt with the hospital’s infectious disease
cases’.

The complaint further stated: “ To Dr. Kaka's allegations that
Karabo told himthat the Tiflin case will not be discussd: he
was told that all the questions that were brought to him by the
researchers at the two previous interviews could be used as a
guideline to questions that might be asked in 3" Degree Plus” .
We have established that the Tiflin case was one, if not the very
key question asked during these interviews. Therefore Dr. Kaka
was awar e that the Tiflin case would be discussed in the panel.

Allegation that Mrs. Campbell was unaware the Tiflin case
would be discussed and was thereforeill -prepared for
questions put to her.

We have shown in paragraph 3.4.2 above that Dr. Kaka was
aware the Tiflin case would be discussed in the panel and
should accordingly have alerted Mrs Campbell. In any event,
the complaint states that Mrs Campbell is in charge of
Lenmed’ s Infection Control and isa person * who could answer
any question because she was head of the nursing staff and
dealt with the hospital’s infectious disease cases’ . It follows
that she needed little preparation for the panel discussion.

3" Degree cannot take responsibility for Lenmed sending Mrs
Campbell as the questions asked were necessary because of the
case that was being discussed. Dr. Kaka could have prepared
Mrs Campbell because all questions had been asked prior to
the recording of 3 Degree Plus at the two previous interviews
and he had been told that these questions would probably be
asked.

Allegation that a certain Dr. T Setshogoe was on duty and saw
and examined Staci. And that the reason Mrs Campbell did not
disclose his’her name when asked to confirm the presence of a
doctor at the time was because she was constrained by the
South African Nursing Council Act and Omissions, Regulation
387 No. 23.

Mrs Campbell at no point stated this defence to the interviewer.

As pointed out above, the majority of the provisions of the code purported to

have been contravened are not applicable in the instant case as 3m Degree
is not a conventional news bulletin but a current affairs programme and

therefore properly falls to be reviewed under sections 35 (which is not cited in
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[4]

[5]

[6]

the complaint) and 36 (of which clause 36.1 is not cited) of the broadcasting
code. Both programmes have not contravened the relevant sections of the

code. In the result we submit that the complaint is without merit and must be

dismissed.
The first point to be decidedis in terms of which clause or clauses of the Broadcasting
Code of Conduct this matter should be brought before this Tribunal. The
Complainant, in its written complaint, has devoted much of its complaint to clause 34
and its sub-clauses. We do not think this is the correct approach. The heading to
clause 34 is “NEWS’. Strictly speaking, one cannot describe the 3 Degree
programmes as news. It could be described as a programme in which comment on
and criticism of any actions or events of public importance are broadcast. It could
also be described as a programme in which controversial issues of public importance
are discussed. Any complaint against this programme, normally, should therefore be
brought in terms of clauses 35 and 36 of the Code. In this matter the Complainant has
also brought its complaint in terms of clause 36.2 and we shall deal with this clause

only.

The Respondent broadcaster’s progranme 3" Degree and its sister progranme 3"
Degree Plus (on the DsTV channd) are well known investigative journalism
broadcasts. Their presenter, Debora Patta, has over the years established what can be
described as a ruthless style of interrogation and presentation. Anyone who comes
within the notch of her gun-sight has to tread very cautiously. Thus it happened,
through a very tragic set of circumstances, that the Lenmed Clinic of Eldorado Park
became the subject of investigation by the 3" Degree team. In two programmes on
the two channels respectively, the Complainant, Lenmed Clinic was investigated and
taken to task for its treatment of a school girl by the name of Staci Tiflin who died of
meningitis after she had been admitted to the said clinic.

The tragic circumstances relating to the death of Staci, according to the video
recordings of the programmes in which her father was interviewed, comprised alleged
negligence on the part of the nursing staff of the Clinic and the alleged absence of a
medical doctor at the critical time that Staci was admitted to the clinic. The
Complainant denies that there was any negligence in the treatment of Staci by the
nursing staff. There is thus a serious dispute on the crucial facts between the

Complainant and the Broadcaster.
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[7]

(8]

[9]

[10]

About one month after the tragic events occurred, 3" Degree’ sinvestigative team had
an interview with Dr Kaka, the CEO of the Lenmed Clinic during which he was asked
guestions about Staci’s case. During a second interview he read out from a prepared
statement, denying any negligence on the part of the clinic. This statement was
recorded by the Respondent. Dr Kaka also denied the alegation that there was no
doctor on duty when Staci was admitted to the clinic. A part of this statement was
read out during the programme in which the father of Staci was interviewed and

where he made the allegations of negligence on the part of the clinic.

On 13 March 2009 Dr Kaka was invited by the 3 Degree team to attend a panel
discussion on meningitis on air. The Complainant’s version of this invitation is that
when Dr Kaka asked whether the Staci Tiflin case would come up for discussion, the
answer was in the negative. The Respondent is adamant that the Complainant’s
version is not correct.

A further dispute on the facts arose with the version of the events by Ms Campbell.
Sheis Lenmed's Deputy Nurse Manager and she was to represent the Clinic on the 3d
Degree programme in the absence of Dr Kaka. She denied that she was aware that the
Staci Tiflin case would come up for discussion and stated that she was only qualified
to talk on meningitis. When asked on air who the doctor on duty was when Staci was
admitted to the clinic, she said that she did not have permission to disclose the name.
It was the Complainant's case before this Tribuna that she was prohibited by
Regulation 387 No. 23 in terms of the Nursing Council Act to disclose the name. The
Respondent denies that this regulation was mentioned by Ms Campbell on air as the
reason why she could not mention the doctor’s name. The Respondent further denies
that the Complainant was not aware that the Staci Tiflin case could come up for

discussion during the programme on air.
This Tribunal cannot resolve the disputes on the facts. The first reason is that we do

not operate like a court of law when adjudicating complaints. Rule 3.10 of the

Procedure of the Commission reads;
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[11]

[12]

“If one or more parties do appear before the Tribunal, the proceedings shall take the

form of a round table discussion and not a trial.”

We do apply the rules of natural justice and the convention has developed that we first
allow the Complainant to address the Tribunal and then the Respondent, with the
Complainant allowed the right to reply. We allow parties to bring wit nesses along to
address us, like we did in the case of Ms Campbell, but we do not take evidence under

oath. Aswe do not function like a court of law, we cannot resolve this dispute.

The second reason relates to the nature of the programmes complained of. As stated
in paragraph [4] above, the programmes were not in the nature of news programmes.
Clause 34 of the Code, which requires, inter alia, that news must be truthful, does not
apply to these programmes. This Tribunal is therefore not called yon to decide

whether the alegations are true or not.

This leaves us only with the duty to decide whether the right to reply to the allegations
was granted to the Complainant as required by clause 36.2. Although the dispute
regarding the allegation that there was no doctor on duty, and the dispute regarding
the fact that the Staci Tiflin case would come up for discussion during the programme
on air still remain, we find that by broadcasting the Complainant’ s recorded response,
even though it was not the full response, and by inviting the Complainant to
participate in the discussion on air, sufficient compliance with clause 36.2 was

attained by the Respondent. There was thus no contravention of the Code.

In theresult the complaint isnot upheld.

HP VILJOEN
DEPUTY CHAIRPERSON

Commissioners DR LINDA VENTER, MS ZALI MBOMBO and ADV ROBIN SEWLAL
concurred with the judgment.
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