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_________________________________________________________________________________ 

Hate speech - broadcast not qualifying as hate speech. MacDonald vs 5FM, Case No: 

26/2013(BCCSA) 

_________________________________________________________________________ 

SUMMARY 

Complaint about a 5 FM Rodger Goode Promo  which made offensive comments about 

sexual orientation was held not to be hateful in terms of clause 4(2)(c) of the 

Broadcasting Code. 

 



JUDGMENT 

V BRONSTEIN  

[1] A complaint was received concerning a promo which was broadcast on 5FM on the 

30
th

 April 2013.  

[2] The complaint reads as follows: 

 “Recently on 5FM, Rodger Goode show, I've been hearing this 'Justin Bieber' clip that they 
play. 

 
At the beginning of the clip it says "... note that this is not gay..." when one of the listeners 
phones in and says something about Justin Bieber. At the end of the clip it says "...that is so 
gay..." etc. I find this discriminating against gay people. If 5FM thinks its funny when one of 
their listeners are a fan of a certain artist, whom ever it may be, then they shouldn't play it over 
and over again but rather keep it to themselves. 
 
I do not see why they have to use the term "gay" for this clip. If one of their listeners likes a 
male artist, then they can't make him out to be gay. The second time I heard it tonight was 
about 19:50. 
 
In a diverse country that has come so far from its past, I don't agree with what they are doing. 
Nothing, even as a joke, should be referred to as "gay" even when trying to be funny. Then 
you could just as well be a racist, which is just as bad.”  

 
  

 [3]  The Broadcaster responded as follows: 

“BCCSA COMPLAINT: WADE MACDONALD – 5FM ROGER GOODE PROMO - 
ALLEGED HATE SPEECH – 30.04.13; 19:50 

 
Please find our comments as follow: 
 
1.   5FM is a Contemporary Hit Radio station that presents music, news, information, sport and 

entertainment suited to a mature audience in the metropolitan areas of South Africa. 
 
2.   The audio segment relates to an on-air promo that was run to promote the Roger Goode 

Show. The promo was recorded live during a broadcast of the show. 
 
3.   The BCCSA has requested that the SABC provide comment in terms of hate speech. After 

listening to the audio in question, we are of the opinion that hate speech has not been 
advocated. 

 
4.   The context of the promo is light hearted in approach and does not incite violence or 

hatred. The language and descriptions used in it are colloquial in nature and we are of the 
opinion that the target audience would accept that the traditional meaning has evolved 
over time and does not have discriminatory references to sexual orientation. 

 
We submit that there has been no contravention of the Code.” 

 
  

EVALUATION 

 

[4]  The panel has listened to the clip of the Roger Goode show that gave rise to the 



complaint. The radio station forwarded copies of the full Roger Goode show of 2 July 

2013 in order to support their argument that the complainant should not have been 

offended. They argue that taken in context the broadcast does not have discriminatory 

references to sexual orientation. I have listened to the full Roger Goode show of 2 July 

2013 and I can find nothing to support the view that the insert was in fact not 

discriminatory. This does not dispose of the matter however as discriminatory or 

offensive speech is usually insufficient to sustain a complaint under the BCCSA Free-

To- Air Code of Conduct For Broadcasting Service Licensees. 

 

[5]  The BCCSA has a legal responsibility to interpret the Code in the light of the 

Constitution  of the Republic of South Africa, 1996. In South African National 

Defence Union v Minister of Defence,1 O’ Regan J stated at paragraphs 7 and 8:  

 

 Freedom of expression lies at the heart of a democracy. It is valuable for many reasons, 

including its instrumental function as a guarantor of democracy, its implicit recognition and 

protection of the moral agency of individuals in our society and its facilitation of the search for 

truth by individuals and society generally. The Constitution recognises that individuals in our 

society need to be able to hear, form and express opinions and views freely on a wide range 

of matters.’ 
1
 

  

 [6]  The provisions of clause 4 (2)(c) of the Broadcasting Code provide that:  
  

 Broadcasting service licensees must not broadcast material which, judged within context, 

 amounts to the advocacy of hatred that is based on race, ethnicity, religion or gender and 

 that constitutes incitement to cause harm.  

 

 The broadcast complained about did not amount to hate speech. Hatred is a very 

 strong  term. Chief Justice Dickson distilled the meaning of hatred in the Canadian 

 case R v Keegstra.  He held:  
 

`In my opinion the term “hatred” connotes emotion of an intense and extreme nature that 

is clearly associated with vilification and detestation. As Cory J.A. stated in R. v 

Andrews…: “Hatred is not a word of casual connotation. To promote hatred is to instill 

detestation, enmity, ill-will and malevolence in another. Clearly an expression must go a 

long way before it qualifies within the definition….” … Hatred in this sense is a most 

extreme emotion that belies reason; an emotion that if exercised against members of an 

identifiable group, implies that those individuals are to be despised, scorned, denied 

respect and made subject to ill-treatment on the basis of group affiliation.’2
   

 

There was no hatred implicit in this insert and there was also no incitement to cause harm.  

                                                
1
 [1999] ZACC 7; 1999 (4) SA 469; 1999 (6) BCLR 615 (26 May 1999)  

2
 R. v. Keegstra, [1990] 3 S.C.R. 697 



 

The broadcast complained of in this case was not hate speech as contemplated by the Code.  

  

 The complaint is, accordingly, dismissed. 

 

 

VICTORIA BRONSTEIN  

BCCSA COMMISSIONER  

 

Chairperson Van Rooyen and Commissioners Harper, Makaula and Mbombo concurred 

with the judgment.  

 

 

 

 

 

 

 


