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ADJUDICATION NO: 14 /A/2013

PROGRAMME: MUSIC VIDEO: "DRINKING FROM THE BOTTLE"
BY CALVIN HARRIS ON 19 MARCH 2013 AT 12:40
BROADCASTER: DSTV TRACE CHANNEL
COMPLAINANT: ALET DE VOS
COMPLAINT

That music video contains blasphemy, promotes promiscuity and encourages the youth
to live for the moment.

APPLICABLE CLAUSE OF THE CODE OF CONDUCT FOR SUBSCRIPTION
BROADCASTING SERVICE LICENSEES

10. A subscription broadcasting service licensee may not knowingly broadcast

material which, judged within context —

10.1 -

10.2 -

10.3 advocates hatred that is based on race, ethnicity, gender or religion and
which constitutes incitement to cause harm.

ADJUDICATION

[1] The following complaint has been received by the Broadcasting Complaints
Commission of South Africa by the Complainant mentioned above:

"I herewith wish to lodge a complaint regarding a music video. The video was aired on the
DSTV Trace channel on Tuesday 19 March 2013 at 12:40. The title of the song is: 'Drinking
from the bottle' by Calvin Harris.



[2]

My biggest objection against the video is the blasphemy contained in the video. Especially the
part where the 'devil' character comments that God waits for people to come to his place, but
he (the devil character) is willing to travel. This is highly insulting to me as a Christian, who
believes that God walks with us and is actively involved in our lives as a loving God. The
notion that He is a passive god, who just sits and waits, is sadly misrepresented.

My objection to this video and by implication, the song, is that it promotes promiscuity. | have
strong concerns that children who watch this video can be lead to believe that you can live for
the moment, without worrying about the consequences of drug abuse and sexual promiscuity,
which is clearly depicted in the video and lyrics of the song. For example: the stack of t-shirts
with the words: 'l f@.....Lindsay', is totally appalling. Even though, the nudity in the video has
been blurred, it doesn't take a genius to realize exactly what is going on in the scenes.

| pray that you will have the wisdom to remove this video and song from our airwaves, in order
to protect our young adults and children from it's content. We have a responsibility to prevent
substance abuse and promote good moral values, especially in a country with such high
incidence of HIV as well as sexually related crimes.”

The Broadcaster responsible for the broadcasting of the programme complained of
was asked to respond to the complaint in terms of clause 10(3) of the Code mentioned
above. The Broadcaster responded as follows:

“1.  "1.1 We refer to the complaint from Alet de Vos regarding the music video
which was broadcast on Trace Channel on 19 March 2013 and
apologise for the delay in responding to the complaint.

1.2 The complainant objects to the contents of the video in that its message (1) is
against Christianity, (2) promotes promiscuity and (3) encourages the youth to
live for the moment without worrying about problems attendant with such
lifestyle.

1.3 The complainant has not stated which clause of the Code allegedly contravened
by the broadcast. We are however of the view that since the main issue raised by
the complainant relates to religious beliefs, therefore clause 10 which deals with
hate speech is relevant for this complaint.

2. The Video

2.1 The song "Drinking from the Bottle" is performed by Calvin Harris, a renowned
House Music DJ from Scotland.

2.2 The video opens with actor Brad Dourif, as the devil, speaking to his friend
"Patrick” (dressed as a wizard), how he had sex with Joan of Arc, just a few
months before her burning at the stake.

2.3 The rest of the video features Harris and Tempah in a dark room with scantily-
clad women, with Harris sitting inside a car and Tempah outside it. There are
also blurred scenes of drinking, drugs, violence, arson and nudity, as well as
Harris and Tempah meeting up with the devil.

2.4  The lyrics of the song basically mean life is short and you can't just worry about
your problems. You need to sometimes just let go and have a good time. "Party
like it's carnival in Rio, Life's too short, Danny DeVito," Tinnie Tempah mentions
he's looking for the "Next Top Model". It's a complete party song.

2.5 Trace is a music channel with age classification of 16 and is aimed at viewers
who are 16 years and older.

3. Our response.



3.1 Clause 10 of the Code deals which hate speech and provides:

10.

3.2

3.3

3.4

3.5

3.6

3.7

3.8

A subscription broadcasting service licensee may not knowingly broadcast

material which, judged within context-

10.1-

10.2 -

10.3  advocates hatred that is based on race, ethnicity, gender or religion and
which constitutes incitement to cause harm.

The Code requires the Commission to consider context whenever it deals with
the hate speech complaint. The context of the video is dealt with in paragraph 2
above.

The right to freedom of expression is essential to an open and democratic
society based on freedom and equality. This principle has been recognised by
the Constitutional Court, the South African Human Rights Commission and the
BCCSA.

In its previous rulings regarding the complaints relating to hate speech, the
Commission stated that broadcasters enjoy the freedom of expression as
enshrined in the Constitution of the Republic of South Africa as long as the
expression does not amount to hate speech.

In a paper presented at a conference of the International Academy of
Comparative Law, in Australia, quoted with approval by the Commissionl. Van
Wyk defined the above-mentioned hate speech as follows:

3.5.1 The term "advocacy" implies more than merely a statement, and includes
an element of exhortation, pleading for, supporting or coercion.

3.5.2 Hatred is interpreted to mean an intense, passionate, or active dislike, ill-
will, malevolence, or feeling of antipathy or enmity connected with a
disposition to injure.

3.5.3 Incitement means to call for, urge, or persuade. It means to rouse,
stimulate, place in motion, to move to action, to spur or to move on, that
may have grave psychological and social consequences, such as
humiliation, degradation, a loss of self-worth and dignity.

We are of the opinion that there is nothing in the video which meets the
requirements of hate speech as described above.

Although there is one line in the song criticizing God, such sentiment may
arguable be considered as advocating hatred however we submit that it does not
amount to incitement to cause harm.

The complainant also objected to the message of the song in that it promotes
carefree lifestyle. We submit that individuals are entitled to lead any lifestyle of
their choice as long as it is not illegal. Furthermore, artists enjoy freedom of
expression which includes promotion of carefree lifestyle to the extent that their
exercise of their rights does not amount to hate speech.

4, Classification

4.1

The complainant also objected to strong language and the scenes containing
nudity and violence.

1 Roets vs MultiChoice, Case Number 32/2009.



4.2  We submit that clauses 14-17 of the Code require that the broadcasters must
provide appropriate classification for programmes broadcast on their platforms.

4.3 The Trace channel is classified as 16 which makes it clear that it is meant for
viewers who are sixteen and older.

4.4  Furthermore, all the scenes the complainant is objecting to are blurred and are
not visible to the viewer. The video does not contain any explicit sexual conduct.

4.5 Asrequired in terms of clauses 21 and 22 of the Code, the parents are also able
to block the channel using a PIN number to prevent their children from accessing
the channel.

4.6 Inview of the above we submit that the video did not contravene ant clauses of
the Code

5. Conclusion

5.1 In conclusion we submit that the music video did not contravene the Code as the
artist did not incite harm against Christians in any way.

5.2  We however are aware that some viewers may have found the music video to be
in bad taste and therefore apologise for inconvenience cause."

[3] The Broadcaster has given a rather accurate description of the scenes contained in the
music video complained of and | do not find it necessary to elaborate on it. Suffice it
to say that on moral and religious grounds the complaint can certainly not be brushed

aside as being unfounded or unreasonable.

[4] The Complainant firstly alleges that the broadcast constituted blasphemy. Nowhere in
the Code of Conduct is the term "blasphemy" to be found, but that does not mean that
the BCCSA will not deal with a matter that clearly constitutes blasphemy. The
Commission and its tribunals interpret the two Codes under its jurisdiction in a legal
manner. The following was said about blasphemy in the case of Volle Evangelie Kerk
van God & Others v M-Net?, a case dealing with a broadcast in which God was

portrayed as a hippie:

Although Christians may not agree with the portrayal of God as a hippie, it is not

blasphemous. The term ‘blasphemy” has been interpreted judicially and must be
understood in its limited, juridical sense.

Based on our Roman Dutch common law, the requirement for blasphemy is that God
must be slandered, cursed or damned. This term is now discounted in the Code by the

2 BCCSA case 43/2001.



concept of the advocacy of hatred based on religion. A further requirement is that

there must be incitement to cause harm, in this case against Christians.

[5] The task of this Commission is to balance the right of listeners and viewers not to be
offended (in this case in their religious convictions) with the right of broadcasters to
their freedom of expression. One should keep in mind that we now live in a
democratic, secular state where the highest law is the Constitution which guarantees
basic freedoms and human rights. Although freedom of expression is not a limitless
right, the Constitutional Court has, on more than one occasion, stressed the fact that
freedom of speech and expression must be given a generous interpretation®. The
Court has also declared that freedom of expression allows broadcasters to broadcast
material that is offensive, shocking or disturbing. The only limitation placed on this
freedom, is the one mentioned in section 16(2) of the Constitution and repeated in the

Code mentioned above, namely so-called hate speech.

[6] The Broadcaster admits, in point 3.7 of its response, that one line in the song might
arguably constitute the advocacy of hatred. The Broadcaster is probably referring to
the statement by the Complainant in the second paragraph of her complaint. | do not
express an opinion on this statement but | have to agree with the Broadcaster that
there is no incitement to cause harm to Christians, the second requirement for hate
speech. The overall impression that | got from watching this video, which I must
mention was not a pleasant experience for me, is that this was more an exercise in
praising the Devil than ridiculing God. Whatever the case may be, | could not find
any incitement to cause harm to Christians. The second requirement for a finding of

hate speech is therefore absent.

[7] The second part of the complaint concerns the promotion of promiscuity and the
destructive influence thereof on the youth. As stated above, we interpret and apply
the Code of Conduct which has been accepted by all the broadcasters who have
submitted themselves to our jurisdiction. This is a legal document and it has to be
applied in a legal manner. We can only find a broadcaster guilty of a contravention of
the Code if a broadcast has violated a specific clause or clauses of the Code. If not,
we cannot uphold the complaint. There is no clause that mentions promiscuity. Of

3 See, for example the case of Islamic Unity Convention v IBA & Others 2002(4) SA 294 (CC).



[8]

course, there are provisions against child pornography, sexual conduct, etc. in the
Code but there was no specific complaints about these matters. The portrayal of
nudity referred to by the Complainant does not constitute sexual conduct as defined in
the Code. What is also relevant in this case is that the Trace Channel, which flighted
the video, is not a channel for children and the material that it broadcasts is classified
for 16 and older. What is also important is that it was broadcast on a subscription
channel which means that subscribers have the option of parental control on the
decoder. Parents and caregivers of youths have a co-responsibility with the BCCSA

to protect children from adult material that is broadcast on radio and television.

I have to emphasise that the BCCSA cannot prescribe content of programmes for the
broadcasters. Neither can we decide what is good for the moral education of the
youth. We can only decide, after receiving a complaint, whether the broadcast in
question contravened the Code or not. And we definitely do not have the power to
"remove the video and the song from the airwaves" as requested by the Complainant.

In the result, 1 do not find that the Broadcaster contravened the Code of Conduct and
the complaint is not upheld.

Prof Henning Viljoen
Deputy Chairperson of the BCCSA
30 April 2013



